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Coart of Appeals of the District of Colombia. 

No. 2811. 

National Fire Proofing Co., &c., Appellant, 

vs. 

William E. Crutchley. 


a Supreme Court of the District of Columbia. 

At Law. No. 56151. 

William E. Crutchley, Plaintiff, 

vs. 

National Fire Proofing Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 . Declaration. 

Filed August 29, 1913. 

% 

In the Supreme Court of the District of Columbia, 

Holding a Circuit Court. 

At Law. No. 56151. 

0 • * 

William E. Crutchley, Plaintiff, 

vs. 

National Fire Proofing Company, a Corporation, Defendant. 

The plaintiff, William E. Crutchley, sues the defendant, Na¬ 
tional Fire Proofing Company, a body corporate, having offices 
and doing business in the District of Columbia, for that, heretofore, 
to wit, at and before the happening of the grievances hereinafter 
mentioned, the defendant was engaged in construction work known 
as cement work in the said District of Columbia, and that on the 
twenty-fifth day of November, 1912, said defendant had a con- 
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tract for the placing of certain cement work in the Bureau of En¬ 
graving and Printing in the said City of Washington, District of 
Columbia, and that the said plaintiff was engaged by the said de¬ 
fendant as a cement worker in and upon the said work which was 
being done at the said Bureau of Engraving and Printing. 

And plaintiff further avers that the said work of the said defend¬ 
ant was that of placing concrete floors and roofing in said build¬ 
ing, and that the said defendant had nothing whatever to do with 
any of the structural iron or any of the iron work on said build¬ 
ing, and that the laborers employed by said defendant were em¬ 
ployed for the sole purpose of placing the said cement floors and 
roofing in said building, and the building of the necessary 
wooden floors or forms for that purpose, and that none of 

2 the workmen employed by the said defendant were skilled 
in the handling of structural iron or anv kind of iron; that 

on the said day aforesaid the said superintendent of the said de¬ 
fendant ordered certain of the workmen employed by the said de¬ 
fendant to remove certain iron beams, some of which were of great 
weight, that the said superintendent knew that the said men so 
ordered were not skilled or accustomed to handling the said iron 
beams aforesaid, and plaintiff avers that it was the duty of the 
said defendant to have said iron handled safely by skilled and 
proper persons; -and, yet, notwithstanding its said duty, the said 
defendant through its superintendent ordered certain of the said 
laborers unskilled in the handling of said # iron to remove the said 
iron as aforesaid, and that while removing the same they unskil¬ 
fully and negligently attached a rope to a large beam, which said 
beam by reason of not being properly fastened fell and struck the 
said plaintiff on the head, fracturing his skull, nearly destroying 
the sight of one eye, affecting and injuring the hearing of one 
ear, and disfiguring and maiming said plaintiff permanently; that 
by reason of the said injuries aforesaid, the $aid plaintiff was con¬ 
fined to his bed and house for a period of five months, and lost 
the wages which he otherwise would have earned, to wit, four dol¬ 
lars ($4.00) per day. 

Plaintiff further avers that by reason of the said injuries, he 
suffered great shock to his nerves and nervous system, and his 
body was bruised and contused; that his injuries aforesaid are 
permanent; that by reason of the injuries aforesaid, he suffered, 
still suffers and will continue to suffer great pain of body and 
mind and has been permanently injured in the head, eye, 

3 ear, and his hearing and sight have been permanently in¬ 
jured, and his nerves permanently injured, and he is not 

able to perform labor as he was before the said injury, and he was 
compelled to expend and lay out for nursing, medicines and physi¬ 
cians, a sum of money, to wit, the sum of one hundred dollars 
($100), and plaintiff further avers that by reason of the premises 
he became and was made sick, sore, and lame, and was disabled 
and suffered, still suffers, and will continue to suffer great pain 
and mental and physical anguish, and plaintiff avers that the in¬ 
juries suffered by him are permanent, and that the plaintiff is dam- 
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aged by reason of the injuries aforesaid and his suffering afore¬ 
said in the sum of fifteen thousand dollars ($15,000). 

Wherefore the plaintiff brings this suit on account of and by 
reason of the injuries aforesaid inflicted upon him by the said de¬ 
fendant* and claims of and from the defendant the sum of fif¬ 
teen thousand dollars ($15,000), besides costs of suit. 

Second Count. 

The plaintiff, William E. Crutchley, sues the defendant, National 
Fire Proofing Company, a body corporate, having offices and agents 
and doing business in the District of Columbia, for that, hereto¬ 
fore, to wit, at and before the happening of the grievances here¬ 
inafter mentioned, the defendant was engaged in construction work 
known as cement work in the said District of Columbia, and that 
on the twenty-fifth 1 day of November, 1912, said defendant had a 
contract for the placing of certain cement work in the Bureau of 
Engraving and Printing in the said City of Washington, Dis¬ 
trict of Columbia, and that the said plaintiff was engaged 

4 by the said defendant as a cement worker in and upon the 
said work which was being done at the said Bureau of En¬ 
graving and Printing. 

And plaintiff further says that the said work of the said de¬ 
fendant was that of placing concrete floors and roofing in said 
building, and that the said defendant had nothing whatever to 
do with any of the structural iron or any of the iron work on said 
building, and that the laborers employed by the said defendant 
were employed for the sole purpose of placing the said cement floors 
and roofing in said building, and the building of the necessary 
wooden floors or forms for that purpose, and that none of the 
workmen employed by the said defendant w T ere skilled in the 
handling of structural iron or any kind of iron; that the said super¬ 
intendent of the said defendant ordered certain employees of the 
said defendant to remove certain iron, and said work being dan¬ 
gerous, it then and there became and was the duty of the defendant 
to give proper warning to persons approaching where said work was 
being done; that the said plaintiff approached the place where 
said work was being done, without any knowledge of the fact that 
said iron was being so moved, and without warning to him an iron 
beam fell and struck the said plaintiff on the head, fracturing his 
skull, nearly destroying the sight of one eye, affecting and injur¬ 
ing the hearing of one ear, and disfiguring and maiming said 
plaintiff permanently; that by reason of the said injuries afore¬ 
said, the said plaintiff was confined to his bed and house for a period 
of five months, and lost the wages which he otherwise would have 
earned, to wit, four dollars ($4.00) per day. 

Plaintiff further avers that by reason of the said injuries, he 
suffered great shock to his nerves and nervous system, and 

5 his body was bruised and contused, and that his injuries 
aforesaid are permanent; that by reason of the injuries 

aforesaid he suffered, still suffers and will continue to suffer great 
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pain of body and mind and has been permanently injured in the 
head, eye, ear, and his hearing and sight have been permanently 
injured and his nerves permanently injured, and he is not able 
to perform labor as he was before said injury, and he was com¬ 
pelled to expend and lay out for nursing, medicine and physicians, 
a sum of money, to wit, the sum of one hundred dollars ($100.) 
and plaintiff further avers that by reason of the premises he be¬ 
came and was made sick, sore, and lame, and was disabled and 
suffered, still suffers, and will continue to suffer great pain and 
mental and physical anguish, and plaintiff avers that the injuries 
suffered by him are permanent, and that the plaintiff is damaged 
by reason of the injuries aforesaid and his suffering aforesaid 
in the sum of fifteen thousand dollars ($15,000.). 

Wherefore the plaintiff brings this suit on account of and by 
reason of the injuries aforesaid inflicted upon him by the de¬ 
fendant aforesaid, and claims of and from the defendant the sum 
of fifteen thousand dollars ($15,000.), besides costs of suit. 

Third Count. 

The plaintiff, William E. Crutchlev, sues the defendant, National 
Fire Proofing Company, a body corporate, having offices and do¬ 
ing business in the District of Columbia, for that* heretofore, to 
wit, at and before the happening of the grievances hereinafter 
mentioned, the defendant was engaged in construction work known 
as cement work in the said District of Columbia, and that on the 
twenty-fifth day of November, 1912, had a contract for the plac¬ 
ing of certain cement work in the Bureau of Engraving 
6 and Printing in the said City of Washington, District of 
Columbia, and that the said plaintiff was engaged by the 
said defendant as a cement worker in and upon the said work 
which was being done at the said Bureau of Engraving and Printr 
ing. 

And plaintiff further says that the said work of the said defendant 
was that of placing concrete floors and roofing in said building, 
and that the said defendant had nothing whatever to do with any 
of the structural iron or any of the iron work on said building, 
and that the laborers employed by the said defendant were em¬ 
ployed for the sole purpose of placing the said cement floors and 
roofing in said building, and the building of the necessary wooden 
floors or forms for that purpose, and that none of the workmen em¬ 
ployed by the said defendant were skilled in the handling of 
structural iron or any kind of iron; that on the day aforesaid the 
the said superintendent of the said defendant ordered certain of 
the workmen employed by the said defendant to remove certain 
iron beams some of which were of great weight, that the said super¬ 
intendent knew that the said men so ordered were not skilled or ac¬ 
customed to handling the said iron beams aforesaid, and plaintiff 
avers that it was the duty of the said defendant to employ servants 
who were capable of doing everything necessary to a proper per¬ 
formance of the work of the said defendant in and about which 
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the said defendant was engaged, and it became necessary to re¬ 
move said iron beams; that the said employees of the defendant 
were unskilled in the handling of the said beams, and t at a 
though they were so unskilled, and said unskillfulness being known 
to the said superintendent, they were ordered to handle said iron 
beams aforesaid, and in handling the same, one fell and struck 
the plaintiff on the head, fracturing his skull, nearly de- 
7 stroying the sight of one eye, affecting and injuring the 
hearing of one ear, and disfiguring and maiming said plain¬ 
tiff permanently; that by reason of the said injuries aforesaid, the 
said plaintiff was confined to his bed and house for a 0 

five months, and lost the wages which he otherwise would have 

earned, to wit, four dollars ($4.00) per day. . . . , 

Plaintiff further avers that by reason of the said injuries, he 
suffered great shock to his nerves and nervous system, and his 
body was bruised and contused, and that his injuries aforesaid are 
permanent; that by reason of the injuries aforesaid he suffered, still 
suffers and will continue to suffer great pam of body and mind, and 
has been permanently injured in the head, eye, ear and his hearing 
and sight have been permanently injured, and his ner\es perma¬ 
nent v^ injured, and he is not able to perform labor as he was 
before said injury, and he was compelled to expend and lay out 
for nursing, medicines, and physicians, a sum of’ to wlt ’ 

the sum of'one hundred dollars ($100.), and plaintiff further avers 
that by reason of the premises he became and was made sick, sore, 
and lame, and was disabled and suffered, still suffers and will con¬ 
tinue to suffer great pain and mental and physical anguish, and 
plaintiff avers that the injuries suffered by him are permanent, 
and that the plaintiff is damaged by reason of the injuriesi afore¬ 
said and his suffering aforesaid in the sum of fifteen thousand dol- 

^ Wherefore the plaintiff brings this suit on account of and by rea¬ 
son of the injuries aforesaid inflicted upon him by the said de¬ 
fendant aforesaid, and claims of and from the defendant the sum 
of fifteen thousand dollars ($15,000.), besides costs of suit. 
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Fourth Count. 


The plaintiff, William E. Crutchley, sues the defendant, National 
Fire Proofing Company, a body corporate, having offices and agents 
fnd doing business”in the District of Columbia, for that, heretofore 
to wit, at and before the happening of the grievances hereinafter 
mentioned, the said defendant was engaged in construction work 
known as cement work in the said District of Columbia, and t at 
the twenty-fifth day of November, 1912, said defendant had a con¬ 
tract for the placing of certain cement work in the Bureau of En¬ 
graving and Printing in the said City of Washington, District of 
Columbia, and that the said plaintiff was engaged by the said de¬ 
fendant as a cement worker in and upon the said work which was 
being done at the said Bureau of Engraving and Printing. 
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And plaintiff further avers that the said work of the said de¬ 
fendant was that of placing concrete floors and roofing in said build¬ 
ing, and that the said defendant had nothing whatever to do with 
any of the structural iron or any of the iron work on said building, 
and that the laborers employed by the said defendant were em¬ 
ployed for the sole purpose of placing the said cement floors and 
roofing in said building, and the building of the necessary wooden 
floors or forms for that purpose, and that none of the workmen 
employed by the said defendant were skilled in the handling of 
structural iron or any kind of iron; that on the day aforesaid the 
superintendent of the said defendant ordered certain of the said 
workmen employed by the said defendant to handle certain struc¬ 
tural iron beams some of which were of great weight; that said 
defendant negligently and carelessly neglected to furnish the said 
employees with the proper means of handling the said iron, 

9 and that in handling the said iron, one beam thereof fell 
and struck the said plaintiff on the head, fracturing his 

skull, nearly destroying the sight of one eye, affecting and injuring 
the hearing of one ear, and disfiguring and maiming said plaintiff 
permanently; that by reason of the said injuries aforesaid, the said 
plaintiff was confined to his bed and house for a period of five 
months, and lost the wages which he otherwise would have earned, 
to wit, four dollars ($4.00) per day. 

Plaintiff further avers that by reason of the said injuries, he 
suffered great shock to his nerves and nervous system, and his body 
was bruised and contused, and that his injuries aforesaid are per¬ 
manent; that by reason of the injuries aforesaid he suffered, still 
suffers and will continue to suffer great pain of body and mind, and 
has been permanently injured in the head, eyes, ear, and his hear¬ 
ing and sight have been permanently injured, and his nerves perma¬ 
nently injured, and he is not able to perform labor as he was before 
said injury and he was compelled to expend and lay out for nursing, 
medicines, and physicians, a sum of money, to wit, the sum of one 
hundred dollars ($100.), and plaintiff further avers that by reason 
of the premises he became and was made sick, sore and lame, and dis¬ 
abled and suffered, still suffers and will continue to suffer great 
pain and mental and physical anguish, and plaintiff avers that the 
injuries suffered by him are permanent, and that the plaintiff is 
damaged by reason of the injuries aforesaid and his suffering afore¬ 
said in the sum of fifteen thousand dollars ($15,000.). 

Wherefore the plaintiff brings this suit on account of and by rea¬ 
son of the injuries aforesaid inflicted upon him by the de- 

10 fendant aforesaid, and claims of and from the defendant the 
sum of fifteen thousand dollars ($15,000.), besides costs of 

suit. 


Fifth Count. 

The plaintiff, William E. Crutchley, sues the defendant, National 
Fire Proofing Company, a body corporate, having offices and doing 
business in the District of Columbia, for that, heretofore, to wit, at 
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and before the happening of the grievances hereinafter mentioned, 
the said defendant was engaged in construction work known as 
cement work in the District of Columbia, and that on the twenty- 
fifth day of November, 1912, said defendant had a contract for the 
placing'of certain cement work in the Bureau of Engraving and 
Printing in the said City of Washington, District of Columbia, and 
that the^said plaintiff was engaged by the said defendant as a‘ cement 
worker in and upon the said work which was being done at the 

Bureau of Engraving and Printing. j 

And plaintiff further avers that the said work of the ? al ^ “efe™ 
ant was that of placing concrete floors and roofing in said building, 
and that the said defendant had nothing whatever to do with any of 
the structural iron or any of the iron work on said building, an 
that the laborers employed by the said defendant were em P^ 
for the sole purpose of placing the said cement floors and roofing 
in said building, and the building of the necessary wooden floors 
or forms for that purpose, and that none of the workmen employed 
by the said defendant were skilled in the handling of the structural 
iron or any kind of iron; that on the said day aforesaid the said 
superintendent of the said defendant ordered certain of the work- • 
men employed by the said defendant to remove certain of the iron 
beams, some of which were of great weight and that it was the duty 
of the said defendant to furnish to the said plaintiff a proper 
11 place wherein to work and to keep said place at all times 
safe • that while said plaintiff was engaged in his said work, 

the said defendant failed to keep said place in a , saf ®, anc ^ P ro P^ 
condition, and to have some one ready to warn that the place was 
not in a proper condition; that said place was unsafe in that said em- 
plovees of the said defendant were removing: in a careless and negli¬ 
gent manner by order of the said superintendent, certain iron beams, 
and while the plaintiff was engaged in his work in and about the said 
building, one of the beams fell and struck the said plaintiff on the 
head fracturing his skull, nearly destroying the sight of one eje, 
affecting and injuring the hearing of one ear, and disfiguring and 
maiming said plaintiff permanently; that by reason of the said 
injuries aforesaid, the said plaintiff was confined to his bed and house 
for a period of five months, and lost the wages which he otherwise 

would have earned, to wit, four dollars ($4.00) per day. 

Plaintiff further avers that by reason of the said lnpmes, he 
suffered great shock to his nerves and nervous system, and his body 
was bruised and contused, and that his injuries aforesaid are perma¬ 
nent- that by reason of the injuries aforesaid, lie suffered, still 
suffers and will continue to suffer great pain of body and mind and 
has been permanently injured in the head, eye, ear, and his hear¬ 
ing and sight have been permanently injured and his nerves perma¬ 
nently injured, and he is not able to perform labor as he was be¬ 
fore said injury and he was compelled to expend and lay out for 
nursing, medicine and physicians, a sum of money, to wit, the sum 
of one hundred dollars ($100.), and plaintiff further avers that 
by reason of the premises he became and was made sick, sore and 
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lame, and was disabled and suffered, still suffers and will 
12 continue to suffer great pain and mental and physical an¬ 
guish, and plaintiff avers that the injuries suffered by him are 
permanent, and that the plaintiff is damaged by reason of the 
injuries aforesaid, and his suffering aforesaid in the sum of fifteen 
thousand dollars ($15,000.). 

Wherefore the plaintiff brings this suit on account of and by rea¬ 
son of the injuries aforesaid inflicted upon him by the defendant 
aforesaid, and claims of and from the defendant the sum of fifteen 
thousand dollars ($15,000.), besides costs of suit. 

DANIEL W. BAKER, 
WILTON J. LAMBERT, 

WM. E. LEAHY, 

Attorneys for Plaintiff. 


Plea. 

Filed December 23, 1913. 

******* 

The defendant, National Fire Proofing Company, for plea to the 
plaintiff’s declaration and to each count thereof in the above en¬ 
titled cause filed, says it is not guilty, as alleged. 

WALTER C. CLEPHANE, 

Attorney for Defendant. 

Joinder in Issue. 

Filed January 6, 1914. 

******* 

The plaintiff, William E. Crutchley, joins issue on the plea of the 
defendant filed in the above entitled cause. 

DANIEL W. BAKER, 

WM. E. LEAHY, 

Attorneys for Plaintiff. 

13 Memorandum. 

January 26, 1915. Verdict for Plaintiff for $6,000. 

Supreme Court of the District of Columbia. 

Monday, February 8th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

Upon consideration of the motion for a new trial filed herein, it 
is ordered that said motion be, and the same is hereby overruled and 
judgment on verdict is ordered. Wherefore, it is considered that 
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the plaintiff herein recover of the defendant, the sum of Six Thou¬ 
sand Dollars ($6,000.00) with interest from this date, together with 
costs of suit to be taxed by the clerk and have execution thereof. 

From the foregoing, the defendant by its attorney, in open court, 
notes an appeal to the Court of Appeals; whereupon, the penalty of 
a bond to operate as a supersedeas, is hereby fixed in the sum of 
Seven Thousand Five Hundred Dollars. 

Memorandum. 

February 19, 1915. Appeal bond approved and filed. 


Supreme Court of the District of Columbia. 

Thursday, March 25th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys 
14 of record; whereupon, the bill of exceptions taken at the trial 
of this cause is submitted to the Court and prayed to be 
signed and made of record nunc pro tunc, which is hereby accord¬ 
ingly done. 


Assignment of Errors. 

Filed March 25, 1915. 

******* 

The Court erred: 

1. In declining to instruct the jury to return a verdict in favor 
of the defendant. 

2. In instructing the jury that the plaintiff did not assume the 
risks incident to the removal of the iron beam by the defendant. 

3. In submitting to the jury the question of whether Price was, 
in the absence of Bergler, the Superintendent. 

4. In instructing the jury that the liability of the defendant 
might depend upon the question whether they find from the evidence 
that Price was, in the absence of Bergler, the Superintendent. 

5. In misleading the jury by stating in his charge his recollection 
that there was some testimony tending to show that when Bergler 
was not present, his authority was rightfully exercised by Price. 

6. In further misleading the jury by stating in his charge that 
he must assume that they do find that the order to move the iron 
beam was given by the Superintendent in person or by some one 
rightfully acting in his place as Superintendent, or else he should 
have nothing more to say to them. 

7. In submitting to the jury the question of whether or not the 

2—2811a 
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men sent to remove the iron beam which caused the accident 
15 were incompetent or unfit men to do that work, or men un¬ 
skilled in doing it and unaccustomed to it. 

WALTER C. CLEPHANE, 

ALAN O. CLEPHANE, 

Attorneys for Defendant. 


Designation of Record. 

Filed March 25, 1915. 

******* 

The Clerk of said Court will include the following in the record 
on appeal: 

Declaration, 

Plea, 

Replication, 

Memo, of verdict, 

Judgment, 

Memo, of bond on appeal, 

Assignment of Errors, 

Bill of Exceptions. 

WALTER C. CLEPHANE, 

ALAN 0. CLEPHANE, 

Attorneys for Defendant. 


16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
15, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 56,151 at Law, wherein William 
E. Crutchley is Plaintiff and National Fire Proofing Company, a cor¬ 
poration, is Defendant, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 2nd day of April, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 
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17 In the Supreme Court of the District of Columbia. 

At Law. • No. 56,151. 

William E. Crutchley, Plaintiff, 

vs. 

National Fire Proofing Company, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of the above entitled case com¬ 
mencing January 25, 1915, before the Honorable Wendell P. Staf¬ 
ford, Associate Justice of the Supreme Court of the District of Co¬ 
lumbia, and a jury regularly empanelled and sworn to try the 
issues pending between the plaintiff and the defendant, the plaintiff 
to maintain the issues on his part joined, offered the evidence of cer¬ 
tain witnesses, as follows: 

Dr. Harry S. Lewis, a physician, has been superintendent of 
the Emergency Hospital for five years; Plaintiff was brought to the 
hospital and a diagnosis made of a fractured skull, and he thinks 
plaintiff had a scalp injury which was sewed up, and he remained 
in the ward until about December 17, 1912. Witness saw plaintiff 
from time to time; he suffered, and was confined to his bed; when 
he came to the hospital, plaintiff was semi-conscious, he was dazed, 
and suffered with a concussion, which condition continued about 
two or three days, and then he gradually improved. Witness con¬ 
siders a man with a fractured skull dangerously injured until he 
passes the danger period in about a week or ten days. 

18 William E. Crutchley, the plaintiff, who resides at 
Clarksburg, Montgomery County, Maryland, testified that he 

has been a carpenter for about twenty years, and in 1912 was work¬ 
ing at his trade at the new Bureau of Engraving for the National 
Fire Proofing Company which was engaged in re-inforcing the con¬ 
crete, part of the fire proofing; that the Fire Proofing Company had 
nothing to do with the structural iron, as he knew of; that plaintiff’s 
business there was making forms; repairing. Plaintiff was working 
on the top floor, with nothing but the roof above him; he was on D 
wing, repairing the form, and was ordered to go down on the next 
floor, and while going down from the top floor he was struck, but 
does not know what with. Plaintiff was ordered to go to the floor 
below by Mr. Roy Price, “who was superintendent there under Mr. 
Tony Bergler, foreman under Mr. Bergler; Mr. Bergler was super¬ 
intendent there.” Plaintiff and Charles Hipkins were working to¬ 
gether, and when they went to go down plaintiff was struck. The 
top of this roof was about twelve or thirteen feet above plaintiff when 
he was struck; he did not at that time see any man there handling 
iron or anything of that kind. “Q. I will ask you what, if anything, 
did the Fire Proofing Company have to do with the handling of 
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iron? A. They had nothing to do with the structural work.” Plain¬ 
tiff is familiar with the men in his trade, and similar trades, and 
where they work, but does not know whether or not there are any 
particular persons who do the structural iron work; Mr. Miller’s 
particular men would do that structural work there, but plaintiff 
did not know what kind of men or what they are called, that do 
that kind of work. The National Fire Proofing Company did not 
have anything to do with the Miller Brothers on the structural 
work. 

Plaintiff does not remember anything after being struck until he 
‘‘came to” in the hospital; he was cut on the forehead, and there is a 
scar there. Plaintiff’s hearing was not affected before he was 

19 struck, but now this whole side is gone on him (indicating) ; 
it is perfectly dead, and this ear (indicating the other side) 

is weak with it. Plaintiff stated that one eye is gone, and that be¬ 
fore the in jury his eyesight was good; it was just as clear as a whistle. 
It now hurts plaintiff to do a day’s work on account of his shoulders. 
It gets him right across his neck; in working and stooping it draws 
him, and his neck and back gives away on him. He remained in the 
hospital twenty-two days, then went home to Clarksburg where he 
lives with his family, consisting of his wife and two children. 
When plaintiff reached home he was pretty bad off and had to send 
for Dr. Deets, and he was incapacitated from work for nearly six 
months, being confined to his bed for five weeks, then got up and 
walked around but could not do any work. 

Plaintiff w T ent back to work at his trade about the 20th of April. 
He suffered pain from the time of the injury, and suffers yet. Plain¬ 
tiff received $4.00 a day wages. 

There was a gang of carpenters’ laborers employed by the Fire 
Proofing Company who brought the material to plaintiff and other 
carpenters, to the benches where they worked when they were mak¬ 
ing beams; the Company had plaintiff and another man going from 
one job to another all over the building, working an hour at one place 
and tw’o hours at another, just going back and forward from one 
form to another. The Company had concrete laborers there run¬ 
ning w T heelbarrow T s to w T heel the concrete, and laborers helping the 
men to set the forms, and laborers to set the new forms. There were 
no iron workers employed by the Fire Proofing Company. A regular 
iron worker is not a laborer; “he works on the construction work, 
putting iron in the building.” 

Plaintiff did not incur any liability or spend any money for doc¬ 
tors’ bills. On November 25th plaintiff went to work about 7:30 
in the morning, and was injured between 8:30 and 9 o’clock that 
morning; he w T as on his way down to the next floor w T hen he was 
struck; he did not hear anybody give any warning or cry; 

20 there w T ere tw r o gasoline saws, belonging to the National Fire 
Proofing Company, one up where he was working, and one 

on the next floor; both saws were running, and it was impossible for 
him to hear there. At the time plaintiff was ordered down he did not 
know there were men working over him handling iron or attempt- 
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ing to move a scaffold, and nobody told him anything about it or 
ever warned him. 


Cross-examination: 

Plaintiff cannot tell how far aw r ay he had been working from the 
place where he was hurt, which was on the top floor. Roy Price 
ordered him down to the next floor; Price was a kind of superin¬ 
tendent there, under the superintendent there. Joe Edelin was fore¬ 
man there, and there were several other foremen there. “Q. And 
only one superintendent on the building? A. Yes, Mr. Bergler, and 
Mr. Roy Price was under Mr. Bergler.” Mr. Bergler was the super¬ 
intendent of the building, and then these various foremen were 
under him, and it was one of these foremen, Price, who ordered 
plaintiff down, and it was when he was obeying that order that he 
was hurt. In plaintiff’s gang there were carpenters and carpenters’ 
helpers, laborers; the carpenters’ laborers did not make any con¬ 
crete, they helped the carpenters, bringing them things to work 
with; when the carpenters did not need these things to work with, 
the laborers were taking stuff away, gathering up stuff and piling it 
up and were carrying the forms away; they did not work at cement 
work; they were white men; there were probably six or seven laborers 
in plaintiff’s gang, some days maybe more, it varied with the amount 
of work to do. On the day of the injury plaintiff and Hipkins were 
working together under Price, and these carpenters helpers, these 
laborers were also under Price; plaintiff does not know where Hip- 
kins is. 

Dr. Deets, in Clarksburg, saw plaintiff only two or three times. 
Plaintiff did not consult any specialist for his eye or his ear until 
during the week prior to the trial, when he consulted Dr. 
20y 2 Wells and Dr. Henning; they were consulted not for the 
purpose of treating the plaintiff, but only for the purpose of 
testifying in this case. The doctors at the Emergency Hospital, and 
Dr. Deets at Clarksburg were the only physicians who performed 
any medical service for plaintiff since he was injured. 

The Miller Company was doing the structural iron work on that 
building, and it was no part of the business of the Fire Proofing 
Company to do any of the structural iron work, nor to move iron 
beams. Plaintiff did not know before the accident that there was 
any iron beam up there, and does not know whether anybody con¬ 
nected with the Fire Proofing Company knew that there was any 
iron beam up there before the accident. When plaintiff was ordered 
to the floor below, he and the man working with him sent their tools 
down by a couple of colored laborers. Crutchley stated he would be 
forty the 28th of January, 1915; and the mortality tables give him 
an expectancy of 28.18 years to live. 

Redirect examination: 

Plaintiff did not consult a specialist because he hadn’t the money 
and was not able. 
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Charles F. Weser, testified that he has been a carpenter about 
sixteen years. He has knowledge of the different trades of persons 
that build buildings, bricklayers, and persons of that kind, and if a 
building is to be put up part brick and part frame, the bricklayers or 
brick masons do the brick work; they are a distinct calling from 
carpenters. 

21 Thereupon witness was asked the following questions: 

Q. Now, if I want to put up a building, and it is made of 
structural iron, a layer of brick and a layer of wood work, who would 
put that building up? 

Mr. Clepiiane: If the Court please, I do not see the relevancy of 
this. If it is intended to be expert evidence I submit that it is not 
anything that is susceptible of proof by expert evidence. These 
are things that everybody knows. 

Mr. Baker: Will you admit that there are such persons as struc¬ 
tural iron workers that are experts? Will you admit that? 

Mr. Clepiiane: I do not see any occasion to admit anything of 
that kind. You are taking this witness from the working staff. 
That is a matter of common knowledge. Everybody knows that a 
carpenter puts up wood work, and a brick mason puts up brick work. 
That has not an} thing to do with this case. 

Mr. Baker: I have come down further and asked him about a 
building where the frame is of iron, and it has brick and also wood, 
the names of the workers that would erect that building. 

Mr. Clepiiane : The question is what was done in this case. 

Mr. Baker: I want to show, if the Court please, that there is a 
class of workers, experts known as iron workers, just as there is a 
class of workmen known as carpenters, and just as there is a class of 
workmen known as bricklayers, and I say I want to show that for 
that purpose, unless it is admitted; that here was a carpenter working 
and doing carpenter work on that building, who had nothing at all 
to do with the structural iron, when all of a sudden a great piece 
of iron falls upon him and injures him, and it is handled by men 
who are not structural iron workers. 

Mr. Clephane: If counsel desires to confine himself to what was 
done on this building, I concede he is perfectly right; other- 

22 wise I do not think it is relevant. 

The Court : The question really, Mr. Clephane, is whether 
the plaintiff has a right to show that structural iron work is a recog¬ 
nized, separate division of labor in the construction of a building. 

Mr. Clephane: That I will concede. 

Mr. Baker : Then I will not press it any further. 

Witness was employed in 1912 by the National Fire Proofing 
Company, and was working at the Bureau of Engraving and 

23 Printing. Mr. Bergler was the superintendent of that build¬ 
ing. “Q. What did Mr. Price have to do there? A. He 

was what you might term, or rather, what you would call just a boss, 
a job boss. In other words, he came under Mr. Bergler’s orders.” 
There was more than one foreman there. Witness was a carpenter, 
and on one occasion had some carpenters under him. On 
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November 25th the men employed by the defendant Company 
were putting the forms around the structural iron work. These 
forms are put around this iron to re-inforce it with concrete; to 
hold the concrete. They were up on the attic floor, the last floor, 
putting on the roof. The Miller Company of Baltimore were the 
general contractors, and witness supposes they did the structural iron 
work. 

On the day of the accident there was a scaffold on the building. 
The iron work was practically finished, with the exception of one 
I-beam, or ridge-pole; the ridge-pole is placed through the entire 
roof or ridge of the building; it was a hip roof, and this ridge-pole 
is placed in to receive these common rafters which come out on the 
edge of the building, and gives them something to rest against to 
make the roof stable; that is what you term as a ridge-pole; it goes 
right through the center of the building; anyone, if they had looked, 
could see that the ridge-pole was not finished. This scaffolding was 
high enough for a man to place this ridge-pole in place; it was made 
of three by twelve timbers; it had to be a heavy scaffolding, of 
heavy material. 

On this particular morning our superintendent, Bergler, gave 
orders to this Mr. Price, in the presence of witness and a foreman 
named Edelin who worked for defendant,—he told witness to have 
this stuff removed—that is, Price did, and in turn, witness took four 
laborers and sent two on top to move this stuff and two down to re¬ 
ceive it, to be sure that everything would be safe and nobody would 
get hurt. 

24 A. They took the rope up with them. 

Q. What sort of rope did they take up? A. I suppose it 
might have been an inch or an inch and a quarter rope in thickness, 
you know. 

25 “Q. Do you know whether that is the ordinary way in 
w T hich you handle iron, with a rope of that kind? A. Not 

being familiar with iron work—yes, I would say that could be used 
on that sized iron. On heavier work you would use a derrick.” 
Witness sent a colored man and a white man on top; they were em¬ 
ployed by the defendant. Witness saw these men afterwards, with 
the exception of one of them named Reed, who left immediately 
after the accident. 

Witness saw the iron beam fall; as near as he can judge it was 
a nine inch I-beam, possibly fourteen or sixteen feet in length,— 
about three inches thick and nine inches high, or possibly four 
inches thick. Witness was within ten or fifteen feet of the place 
where the accident happened; when he saw this beam it was in an 
upright position about two inches from the concrete floor, and stand¬ 
ing there with him was a man named Whitmire, a foreman for 
the Miller people; and as these fellows on top were holding it back 
they could not hold it any longer,—the beam was simply too heavy 
for them and it got away. It fell right down head on, and as it hit 
it steadied for a few minutes and toppled over. Whitmire was on 
one side and witness on the other, and they knew if they could keep 
anybody away the beam would merely fall there and nobody would 
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have been hurt. Whitmire stepped to the west of the beam, and 
Crutchley was coming from the east towards the west; he stepped 
to the west, “and the consequence is that we holloed at him, but he 
did not hear us, and he came right on, and the beam toppled over, 
and it fell about northeast, I imagine, and a glancing blow struck 
him in the forehead.” There was considerable noise around there 
from a little gasoline saw; whether that was the reason Crutchley 
could not hear, witness could not say. The beam fell from the 
scaffolding to the attic floor; the scaffolding was from sixteen to 
eighteen feet above the attic floor. There was an opening to go down 
to the lower floor from twenty-five to thirty feet from the place 
where the beam fell; the opening where Crutchley would have 

26 gone down was a little further to the right of this opening, 
about parrallel to the large opening. An order was given to re¬ 
move the scaffolding and the stuff on it in order that they might- con¬ 
tinue with the work of putting up the forms to re-inforce; they could 
not re-inforce the beams with this scaffolding in the way. It was not 
the business of the National Fire Proofing Company, to the knowl¬ 
edge of witness, to remove that scaffolding, and he does not see 
why they should remove it, because this beam was on the scaffold¬ 
ing, and they could not continue the work until it was put in place; 
it would have been impossible to finish the concrete without this 
I-beam being in place; they could have done up to it, and that is 
all. Two men were to hand down what was on the scaffolding, and 
the other two were to receive it. They did not put out any warning. 

Cross-examination: 

The attic floor was the fourth floor, and this scaffolding was above 
the attic floor in the roof. “Q. Did you know that the iron beam 
was up there when you told these men to go up? A. No sir.” 

27 Thereupon witness was asked the following: 

Q. Do you know whether Price knew that the beam was 
there? A. No, sir; I do not think he did. 

Mr. Baker: Do you know? That is the proposition. 

The Witness: I could not say that he did or did not know. I 
would assume that he did not know. 

Mr. Baker : I move that that be stricken out. 

The Court: Of course, his assumption is not material. 

By Mr. Clephane : 

Q. But you yourself did not know it was there? A. No, sir. 

Q. Do you know of any one of the National Fire Proofing Com¬ 
pany’s men who did know it was there? A. Not one. 

Q. So that all that you knew was that there was this scaffolding 
there? A. That is the idea; yes, sir. 

Q. And Price had requested you to have that scaffolding re¬ 
moved? A. In the presence of Mr. {lergler—in fact, Mr. Bergler 
was the man who first told him, in the presence of us four, to have 
this stuff removed so he could go ahead with the work, and Price 
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in turn told me, and I in turn taken these laborers and proceeded 
to have the stuff cleared. 

A. When Bergler told you that, to have this scaffolding removed, 
he pointed to that particular scaffolding, did he? A. Yes, sir. 

Q. He said nothing about any iron beam being there? A. No, 
sir. 

28 Q. And Price told you immediately upon receiving Berg- 
ler’s order? A. I think in his presence; yes, sir, Mr. Berg¬ 
ler was there. 

Q. How long before the accident occurred was it that Mr. Bergler 
told Mr. Price to have this done? A. Well, that I could not say. 
It could not have been long, because we did not go to work until 
8:30, and the accident happened about eight, so you see it was only 
about half an hour between looking and talking about it, and is¬ 
suing the order to have it removed. 

Q. You mean you went to work about 7:30? A. 7:30; yes, sir. 

Q. Where did this conversation between Mr. Bergler and Price 
and yourself take place? A. Directly under this scaffolding. 

Q. Then Mr. Bergler went off, as I understand. A. Yes, sir, I 
think he did. 

Q. He gave no particular directions as to how the scaffolding 
was to be taken down? A. No, sir. 

Q. When Price spoke to you and asked you to have the scaffold¬ 
ing taken down, he gave no particular directions to you as to how 
it was to be done? A. No, sir. 

Q. When you told these laborers to go up there, two of them, to 
take the scaffolding down, and two of them to remain underneath 
and receive the debris, you did not give any particular directions 
to them as to how it was to be done? A. Only to be careful, and 
of course gave them a rope; the usual instructions on that, 

29 sir. 

Q. You gave the men the usual instructions, and gave them 
this rope, which you thought was thick enough for the purpose, and 
those two colored men took the rope up there? A. Yes, sir. 

30 Witness gave the man this rope which he thought was 
thick enough for the purpose, and one colored man and one 

white man took it up on the scaffolding, and two colored men 
stayed below; they were all laborers on the job. 

“Q. You and Mr. Crutchley were both under Mr. Price, as I un¬ 
derstand, were you not? A. Well,—Oh! yes, we were subject to his 
orders. ,, Witness was a carpenter there, not receiving any increased 
pay over any other carpenter. The day before this accident this 
man Joe Edelin wanted to go away for a day only, and as wit¬ 
ness had worked there for sometime and was familiar with the 
work, Joe gave him the plans and told him to go ahead and look 
after the men for that day, and he (Edelin) would be back the next 
day, which witness did. When Edelin came back the next day, 
which was the morning of the accident, witness was relieved of that 
service. At the time the accident happened witness did not have 
any carpenters under him. He reported to Price that Edelin had 
come back, and Price said: “You kind of look after the laborers 
3—2811a 
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and see about getting this stuff hauled around.” That is how wit¬ 
ness was there giving this order to move this stuff; he was kind of 
looking after the laborers. The first witness knew about this iron 
beam there was when he saw it come tumbling down. Then he 
called to Crutchley to look out, and Crutchley did not hear him 
and was struck. 

Redirect: 

When the beam came tumbling down Crutchley was on his way to 
complete some other task, and was coming nearer all the time; wit¬ 
ness does not know how far it was from where Crutchley 
31 stalled, but supposes it was in the neighborhood of twenty 
to twenty-five feet when he and Whitmire saw him coming. 
He gave the warning when the beam hit the floor just before it 
started to topple over. Witness states that he was summoned here 
by the defendant. Anybody looking up could have seen that the 
I-beam was not in place; if witness had looked he would have seen 
it, but he did not look. Witness was also summoned by the plain¬ 
tiff. The Fire Proofing Company had no occasion to use in the 
course of their work material of the character described as compos¬ 
ing the scaffold. 

Dr. Walter A. Wells, an ear specialist, testified that plaintiff 
had completely lost the hearing in the left ear, and that treatment 
would probably do it no good. 

Dr. Carl Henning, an eye specialist, found plaintiff’s right eye 
practically normal; the left eye is blind, except that he can see a 
little light when it comes from a certain direction; this condition is 
permanent. 

Dr. Benjamin Newhouse was connected with the Emergency 
Hospital in November, 1912; first saw plaintiff about half past nine 
the morning of November 25, 1912, at the Bureau of Engraving and 
Printing; he was unconscious and was rushed to the hospital, giving 
every symptom of having a fractured skull. No operation was per¬ 
formed, hut a cut on the scalp was probably sewed up. Plaintiff re¬ 
mained in the hospital from November 25th until December 17th. 
Witness thinks plaintiff should be able to remember everything up 
to the moment he w r as struck. 

William A. Hurley, a brother-in-law of plaintiff saw him about 
an hour after he was hurt; plaintiff’s head was bandaged, both eyes 
were swollen and black all around as far down as his cheek bones, 
which condition lasted several days. After plaintiff left the hospital 
he first went to witness’ house, and from there to his home 
32 in Clarksburg. Witness next saw plaintiff in April, and he 
was still weak. Plaintiff went back to work the latter part 
of April; he was always complaining about headaches and pains 
across his shoulders, and witness noticed that he is deaf in one ear, 
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and was not deaf before the accident. Plaintiff did not have any 
trouble with his eyes before the accident. 

Sherwood King was a carpenter, and in 1912 was working for the 
National Fire Proofing Company at the new Bureau. There was a 
scaffolding there made of pieces three by ten. Witness has worked 
for the National Fire Proofing Company nine years, and they never 
bought any such scaffolding for that building nor had any use for 
it; it was Miller’s scaffolding. 

\ 

Cross-examination: 

Witness knows it was Miller’s scaffolding because he has been 
with the Fire Proofing Company long enough to know they do not 
buy any such stuff as that. Witness bought the tools and selected 
the machinery; he did not buy the lumber, but ordered part of it 
whenever he would need lumber; he knows what other lumber was 
ordered because he could see it when it came there; he saw very 
near all the lumber that came into that building; just as much as 
anybody did; he was working all over the job, everywhere. The 
lumber came mostly in car loads, and was stacked up outside the 
office on the south side, and out in the yard, wherever it might be 
needed. Witness had lots of laborers helping to stack it up lots 
of times. Witness was in charge of some laborers and carpenters, 
and lots of times would have men come around and pile up lumber, 
not all of it, but nearly all. Witness was employed by the Fire 
Proofing Company to do concrete tiles, hook up the machinery, 
connect the electric motors, and help out wherever he was ordered 
to go; he was outside the building as much as he was in. 

Dr.’ Wilfred M. Barton, a specialist in diseases of the nervous 
system, testified that it would not. be unnatural for a man struck on 
the forehead, and suffering a fracture of the skull, not to be 
33 able to say exactly where he was standing when he was 
struck. 

Charles Lee testified that when plaintiff got hurt he was work¬ 
ing at the Bureau of Engraving. A foreman whom we called . 
Green (which might have been a nickname) ordered witness to go 
up and help lower down some beams; there was a piece of iron 
there, and witness and Reed attempted to lower it. “Q. What hap¬ 
pened to it? A. It came near slipping through the rope, and we 
grabbed it to get it back, and it was so heavy we could not, and the 
fellow who was on the floor told us to move it south two feet and let 
it drop on some lumber, but we tried to move it and it was so heavy 
that it got away from us and fell.” This piece of iron was about . 
fourteen feet long, and witness could life up one end of it himself. 
“Q. Why did yon not hold it then? A. It was too heavy; I 
couldn’t. We could not hold it with that rope. It was torn off. 
Q. What caused it to slip? A. The rope was not tied properly.” 
The rope was tied by Reed, who was a laborer there, as was witness. 
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Cross-examination: 

Reed was a white man. This foreman named Green was a chunky 
fellow; there were several foremen there; Green was foreman in 
forms, who had the laborers handling the forms and different 
things around, and carrying lumber and different things around 
there. Green was not a real foreman, he was just an overlooker; he 
told you what to do; he could not discharge, anybody unless he went 
to the boss. Witness was up on the scaffolding with Reed, and there 
were two fellows down below whose names he does not know; wit¬ 
ness had just gone to work there. He did not know a man named 
Price there, but did know Weser, who he thinks was a carpenter; 
he also knew that the boss’s name was Tony. 

Lydia M. Crutchley, wife of plaintiff, saw him the morning he 
was injured, and testified as to his apparent condition. Plaintiff 
went home to Clarksburg about three weeks afterwards. Prior to 
the injury he was a perfectly sound strong man with clear 
34 eyesight and hearing. After he started to work again he 
appeared to suffer pain in his head, and across his shoulders. 

And thereupon the plaintiff rested. Whereupon the defendant 
moved the Court to instruct the jury to return a verdict for the de¬ 
fendant on the ground that no act of negligence on the part, of the 
defendant has been shown, the defendant having provided proper 
employees, a safe place to work, and proper appliances; and that 
the mere falling of the beam is not a circumstance from which the 
jury might infer an act of negligence; further, on the ground that 
if there was an act of negligence on the part of the men lowering 
the beam, it was the negligence of a fellow employee. The Court 
overruled this motion, to which action of the Court the defendant 
then and there duly excepted, and the exception was noted hv the 
Court on its minutes. 

Thereupon the defendant, in order to maintain the issues on its 
part joined, offered evidence as follows: 

William Kline whose business is building construction in all 
lines, has been employed by the National Fire Proofing Company 
for about five years; Mr. C. B. Asher has general charge of the 
National Fire Proofing Company’s work in this city; he is the resi¬ 
dent manager of the branch here; this is only a branch office. The 
position of witness with the Company was that of laying out and 
looking after all the construction work coming under this branch 
office, getting the men, making the arrangements and selecting 
the foremen on the work, and seeing that the same is carried on 
in a proper manner, and looking after a great deal of the work at 
the same time. In November, 1912, the Fire Proofing Company 
had Mr. Anthony Bergler as general foreman in charge of the 
Company’s work on the Bureau of Engraving and Printing. With 
regard to the working arrangement of the different gangs of men on 
that building, witness had it arranged that Bergler was his general 
foreman; or what is called a job superintendent. He (Bergler) 




WJLLJAM E. CRUTCI1LEY. 


21 


looked after all the branches there under witness’ direction 

35 to him, and then one crowd of men would be making and 
putting up the centering, and another crowd would be put¬ 
ting in the concrete. There would be sometimes two gangs, and 
they would be divided probably into two or three branches. Mr. 
Price was one of the main construction men making and putting up 

the centering under Mr. Bergler. 

36 Q. What was Price’s position at that time? A. Price was 
one of the main construction men, centering, putting up the 

centering, making and putting up the centering under Mr. Bergeler. 
He was his right hand man. 

Q,. Did Price have any men under him? A. Yes, sir. 

Q. How many? A. I could not say offhand, my crowds varied 
so. We had all the way from one to seventy-five or eighty carpen¬ 
ters, and I believe at one time about sixty laborers divided among 
that many carpenters, as carpenters’ helpers, besides the concrete 
gang. We ran anywhere from one to about thirty laborers in the 
concrete gang, which was independent of the carpenters and car¬ 
penters’ helpers. 

Q. Row many of those man did Price have charge of? A. Well, 
at that time I think he had about around twenty carpenters, and 
probably fifteen helpers at that time. 

Q. Under Price who came, anybodv? A. Yes, he had a man in 
his gang by the name of Edelin, and he was away, called away on 
account of sickness or death, and a substitute—I forget his name. 

Q. A man named Weser? A. Weser. He was in his gang as a 
carpenter, and had been right along, and he asked him to take 
charge of the gang like for a few days while Mr. Edelin was away. 

Q. Mr. Edelin? A. Mr. Edelin, yes. 

Q. When did Edelin come back, do you recall? A. The morning 
of the accident, I do not recall the date exactly. 

Q. Do you recall whether or not he came back before or after 
Crutchlev was injured? A. Little before. He was there in time to 
go to work in the morning with the rest of the gang. 

37 Witness does not recollect a foreman named Green, but 
says there may have been because he left it to these other 

men, after he would go into detail with them and selected one or 
two of the foremen, to pick their help, and they might have several 
under them in very small capacities that he did not know of. 

Witness was not there when the accident happened to plaintiff. 
Witness saw the beam which fell, the next day, lying on the attic 
floor; it was a standard seven inch I-beam, fourteen feet five inches 
long weighing 217 pounds. 

Cross-examination: 

Bergler was the superintendent on that building, and had control 
of all the men in the employ of the Fire Proofing Company on 
that building. Miller Brothers were the general contractors, and 
Bergler had nothing to do with them, more than reporting to them 
and following the line of work as required by the general con¬ 
tractor. Bergler represented the Fire Proofing Company on that 
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building, and witness’ position with that Company was general 
superintendent of construction. Witness went around and 

38 looked at all of the buildings, and had a superintendent on 
each separate building. Bergler was known as “Short’’ or 

Tony. “Q. Price was Bergler’s right hand man? A. That is what 
I would say, under him on the centering only, on the carpenter 
work.’’ The Fire Proofing Company had anywhere from one to 
eighty carpenters on that building; Price was right hand man, as 
far as the carpenters were concerned, under Bergler. Also under 
Bergler there was Edelin, who was a carpenter foreman in one par¬ 
ticular gang, and who would probably take anywhere from ten to 
twenty-five men, and when he got that many, another man would be 
assigned to part of them. “Q. When Bergier was not on the build¬ 
ing, who represented the National Fire Proofing Company there, 
Price? A. Well, he would be one, but there was no one else assigned 
to represent us there on any technicality but Bergler, at that time.” 
Weser was a carpenter there and he took Edelin’s place for those 
few days. Edelin was there that morning before the accident hap¬ 
pened, for the payrolls show he was paid for that day. 

Anthony A. Bergler testified that he was a carpenter residing 
in Baltimore, not then employed by the Fire Proofing Company. 
In November, 1912, he was employed by that Company as superin¬ 
tendent of the concrete work at the Bureau of Engraving. The 
Fire Proofing Company had carpenters, and they had laborers, 
helpers, and then there were concrete men; the concrete boss and 
laborers attended to the concrete end of the work, and the carpen¬ 
ters were making the forms to form this concrete, and they had 
the laborers bring them the stuff; and there were other carpenters 
that would put up the forms in place to receive the concrete. Al¬ 
together the Fire Proofing Company had on that building in the 
neighborhood of seventy-five carpenters and one hundred and sixty 
laborers. 

There was a man named Price employed there in November, 
1912, who was a foreman in the making gang, and part of putting 
up at the same time. At one time I think he had under him about 
fourteen men and the laborer helpers. A man named Weser 

39 was foreman, a sub-foreman; Price was more of a making 
foreman, and Weser had supervision of putting it up. Edelin 

was a carpenter foreman in making; he had been away, and Weser 
had taken his place until Edelin came back; Edelin returned the 
day the accident happened, before the accident. 

Witness remembers a conversation the morning of the accident 
in the presence of Price, but he could not say where Weser was at 
that time; but he said it pretty loud that he notified the superin¬ 
tendent of the J. Henry Miller Company to remove that beam off 
the material up there so they could go ahead with the work. He 
could not say whether or not Weser was in a position where he 
could have overheard this remark, which was made to Mr. Price. 
Witness told Price that he would go down and notify Mr. Elgin, 
superintendent for the Miller Company, to move that stuff so the 







WILLIAM E. CRUTCHLEY. 


23 


Fire Proofing Company could go ahead with their work. It was 
the Miller Company’s beam. Witness testified that they never 
moved other people’s stuff; but when they get right up against it, 
they have to move it to keep on with the work.- witness is sure 
he did not give Price any orders to move that beam. He does not 
know anything of his own personal knowledge about the accident 
to Crutchley, but saw him when they brought him down at the 
Office. Witness does not remember any foreman or sub-foreman 
named Green; nor does he remember a colored man named. Lee. 


Cross-examination: 

Witness was superintendent on that building for the National 
Fire Proofing Company; he represented them on that building, and 
had under him all the* men that worked for the Fire Proofing Com¬ 
pany. Under witness was Price, also Weser, also the laborers there. 
Price had more to say than Weser, because he was employed before 
Weser, and witness had put him in charge of the making gang; that 
is the reason Price had more authority than Weser did. The mak¬ 
ing gang has the construction of the beam to pour concrete in. 

“Q. So really when you were not there, Price repre- 

40 sen ted you? A. Yes, sir. . . . , 

Q. What was Price’s title? Was he assistant superintend¬ 
ent^ A. He was foreman. You see I had three foremen, and other 

^Q^WhcTwere the three foremen? A. There was Matthews, Joe , 

Edelin and Price. __ . ~ . T j*j i 

Q. I thought you said Edelin was under Price? A. I did not say 

Edeiin was under Price. , , 

Q. In other words, you were the head man? A. Those three 

men—they were equal, you understand.” 

Witness was superintendent, and next came these three men, 
who each had their section. Crutchley was a carpenter in the mak¬ 
ing and putting up gang, under Price and Weser. Witness did not 
tell Price in the presence of Weser to have that scaffolding removed, 
he did not say for him to remove it, but told him to go down and 
report it to the Miller Company’s office to see that it was moved. 
Witness knew the iron beam was there, and thinks anybody could 
see it by looking. Witness denied that he told Price in the pres¬ 
ence of Weser. to take his men up there and move that scaffolding, 
and take it all out of their way so they might work; if Price or 
Weser moved it, they moved it on their own accord. In response 
to a question whether he remembered having a conversation with 
Weser after Crutchley was injured, in which he accused Weser of 
moving the iron beam, and Weser told him that he ordered him 
to move it, witness said he might have, but could not recollect it. 
When Crutchley was hurt, Bergler was down at the office, and does 
not know who “moved the iron beam, or whether Weser or Pnce 
ordered it moved; but he states positively that he did not in the 
presence of Weser, order it to be moved, but Weser might have 
been there when he said he was going down to Miller’s office to see 
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that it was moved. This conversation with Price took place right 
up there where the beam was, right up under the floor. 

41 A. Right up under the floor; yes, sir. I said: “I am 
going right down and report to Mr. Elgin to have that stuff 

moved off there so we can go ahead.” Then I went on downstairs 
to Miller’s office. 

42 Then the next thing witness heard was that Crutchley had 
been injured. 

Redirect examination: 

The scaffolding consisted of a couple of pieces of three by ten 
joists. 

Roy Price testified that he is now employed by the National 
Fire Proofing Company in Durham, North Carolina; and in No¬ 
vember, 1912, he was employed by that Company on the Bureau 
of Engraving and Printing. Defendant was doing the fire proofing 
work, and was not doing anything in the way of iron work on that 
building. Mr. Kline was superintendent of construction on the 
work outside of the office of the National Fire Proofing Company, 
the territory that the office in this city covers. Mr. Bergler was 
superintendent of the job on that particular building. Witness 
was an assistant carpenter; worked the laborers that worked with 
the carpenters, with Matthews and Edelin who were also assistants 
* to Mr. Bergler. Weser was what might be called an assistant too 
at the time of the accident, when Edelin was off. 

There was an iron beam lying across two other seven inch beams, 
from truss to truss, and was in their way, and Mr. Bergler was 
notified to get it out of their way. Witness also notified Mr. Miller’s 
foreman; he also notified Bergler up on that floor, and also noti¬ 
fied him the day before. Bergler did not give witness any orders 
to move it. Witness saw the foreman of iron work of the Miller 
Company and requested him to move it; but Bergler did not at any 
time give witness orders to move it. The beam was moved by men 
under the direction of witness, because it stopped the Fire Proofing 
Company’s work. Crutchley and his partner were working on the 
roof, and witness went up for Crutchley and his partner to get them 
down to make up forms, and they started down, and Weser came 
and told witness this beam was in the way of their men working, 
and witness told Weser they better get it out of the way so the men 
could work, and then come down to Crutchley. When he 

43 told Weser to get it out of the way he did not tell him how 
to do it, nor how many men to take, nor what appliances to 

take, and went on about his work and did not know anything about 
what was done until he was told Crutchley had been hurt. The 
beam was then lying on the attic floor, and was the only beam 
around there; it was about fourteen feet long. Witness does not 
remember a man named Lee nor a foreman named Green; witness 
thought he knew all the foremen on the job for the National Fire 
Proofing Company, but he does not know a foreman named Green. 
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Cross-examination: 

Witness does not know Reed, the white man who went to assist 
them with this beam,, there were so many men on the job. He 
did not know of anyone removing it except Weser, who was in¬ 
structed to move it; did not know Lee. Witness took up with Berg- 
ler the day before the accident the matter of moving the beam, and 
Bergler said he would see Miller's men about it; Weser was there, 
but witness does not know whether or not he was where they were 
talking. He did not have a conversation with Mr. Bergler the 
morning the beam was moved in which Bergler told him to go 
ahead and have it moved; Bergler said he would go and see Miller's 
superintendent; Weser was on that floor, but lie could not say 
whether or not he was standing in their presence. Witness took the 
responsibility of removing the beam, which he knew was up there, 
and did not tell Mr. Bergler. There was not any man working on 
that scaffolding, or any man near it. When witness told Weser to 
move it, he went away and did not bother any more about it, for 
Mr. Weser was supposed to know how to move it. Weser is not an 
iron worker; he is a carpenter. Witness did not expect Weser to 
move it himself; he had enough men to help him do it. Bergler 
did not tell witness to go ahead and move the beam, he conceived 
the idea himself. He told Weser to move it, when he was up there 
after Crutehley to go down on the second floor,—about a hour after 

his conversation with Bergler. At this time Edelin was in 
44 the front, in B wing, looking after some carpentering, about 

100 or 125 feet away, with another gang. “Q. When Mr. 
Bergler was not there, who superintended the building? A. Mr 
Bergler was there all the time. Q. He was there all the time? A. 
Yes sir; I do not know a day he was off, from the time we started 
until we finished.” Witness superintended the putting up of the 
forms around the iron structure. 

By the Court: 

Q. Was it your work that was being delayed by their failure to 
take away this beam? A. Yes, sir, it was. 

Q. Your own particular work, of which you were superintendent? 
A. Yes; sir. 

Re-direct examination: 

Witness was not there at the time the beam was lowered; he 
thinks there were probably fifty men working on that wing and 
supposed to help with anything the Fire Proofing Company had to 
do ; he did not have any men working right underneath that beam. 

Recross-examination: 

Weser must have had from ten to twelve carpenters and laborers 
under him that morning. Weser was in charge of the men under 
his control and Edelin was in charge of the men under his control, 
and Edelin's coming back did not make any difference so far as 

4 — 2811 a 
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Weser’s position was concerned, he was in the gang. That also did 
not affect witness’ position, which was entirely different from Ede- 
lin’s. 

Witness could have ordered carpenters as well as laborers to do 
that. Carpenters were in the habit of moving scaffolding, or the 
laborers, whichever the Company chose to use. One class was paid 
$1.75 a day, and the other $4.00 a day. Weser was paid $4.00 a 
day, just the same as any other carpenter. 

. ; I 

Basil Lesta Whitmire remembers the accident to Crutchley at 
the Bureau of Engraving and Printing in November, 1912. He was 
employed on that building by J. Henry Miller, of Baltimore, as 
foreman of carpenters. The Miller Company was doing the struct 
tural iron work there, and was the general contractor. They 

45 had carpenters in order to do their work, as well as iron men. 
Witness saw the accident to Crutchley. He was on the attic 

floor about twenty-five to thirty feet from where the beam fell. It 
slipped through a rope, and fell on end and then toppled over. It 
was being lowered by a white man and a colored man. Witness 
w T as walking along his regular round of business, and saw these two 
men undertaking to lower this beam; they had it tied with a rope, 
and the rope did not hold; they were slipping it over a temporary 
platform, and when this rope caught on the edge of this wood, the 
beam slipped right on through the rope and fell down on end, then 
fell over, when it struck the plaintiff. The beam slipped through 
the noose in the rope, because the nose happened to catch’ on the 
edge of the platform; it was not slipping through the rope until the 
rope got on the edge. Witness holloed to Crutchley to “look out”; 
Crutchley appeared to notice the warning, but too late. At that 
time Weser was to the back of witness, and witness did not see him. 

Cross-examination: 

Crutchley was walking when the beam struck him; you might 
say the beam was right on him when witness shouted to him. 
There was not any noise around there by sawing or anything of 
that kind, over ordinarily. 

And thereupon the defendant rested, whereupon the plaintiff 
offered the testimony of Charles F. Weser in rebuttal, as follows: 

Witness did not on the morning of the accident, hear Bergler say 
to Price that he would go down and tell the Miller people to come 
up and move the platform or the piece of iron. About half or three 
quarters of a hour after the accident Bergler came to witness and 
said he had gotten him in a hell of a hole. 

This being all of the testimony introduced in the case, the defend¬ 
ant again requested the Court to instruct the jury to return a ver¬ 
dict in its favor, which instruction the court declined to grant, 

46 to which refusal of the court the defendant through his 
counsel duly excepted, and the exception was noted by the 

Court on its minutes. 
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No prayers were offered by either party, and the Court thereupon 
charged the jury as follows: 

Gentlemen of the Jury: The declaration is in five counts, but 
the plaintiff abandons the fourth count, and the case is submitted 
to you on the first, second, third and fifth only. 

The fourth count charges that the men who were sent up to move 
the beam were not furnished with proper means with which to move 
it, and the plaintiff’s counsel do not care to have that count submit¬ 
ted, relying upon the other four. 

There is a good deal in the declaration that is practically admitted. 
You will have no occasion to trouble yourselves about it. The 
plaintiff was there at work for this defendant company. He was 
there as a carpenter, and the company was doing the cement work, 
as described in the declaration. There was also structural iron work 
l>eing done there hy an independent company. It is alleged in the 
declaration that the defendant company had nothing to do with that 
structural iron work, and that is admitted, as I understand it; there 
is no controversy about that. 

It is alleged that when the point of time in question here occurred, 
there was a scaffolding and an iron beam upon it, that was in the 
way of this company’s work, and needed to be removed. There 
seems to be no doubt about that. 

It is alleged that it was no part of the business of the defendant 
company to remove that scaffolding and beam, and there seems 
to be no controversy about that. That was the business of the iron 
company. It seems, however, that certain employes of the defend¬ 
ant company undertook to remove that scaffolding and beam, in 
order that the business of the defendant company might go on there 
more expeditiously. There is no doubt about that. 

It is alleged in the declaration that this was done under 
47 the order of the superintendent in charge of that building j for 
the defendant company, and that is an important allegation, 
and as to that you have heard some argument. There is evidence 
tending to show that Mr. Bergler, who was the superintendent of 
that building, for the defendant company, gave the order himself 
to have that done. There is evidence contradicting that statement. 
If you find that he gave the directions himself in person to have 
that scaffolding removed, which included, of course, the removal 
of the beam upon it, then that allegation is proved. If he did not in 
person give the direction, then a question of fact arises a little differ¬ 
ent from that, because there is no doubt that Price gave the direction, 
and the question is whether the allegation in the declaration that the 
superintendent gave it is satisfied by proof that Price gave it, and 
that depends upon the question whether you find upon the evidence 
that Price was, in the absence of Bergler, the superintendent. He 
might be. There is no law against his being in the place of Bergler. 
If you find on the evidence in the case that, in the absence of Berg¬ 
ler, he exercised Bergler’s authority, and acted in his stead, and if 
you find that that was the course of business there in the construc¬ 
tion of that building,—and there is some evidence, as I recollect the 






28 


NATIONAL FIRE PROOFING CO v ETC., VS. 


testimony of the witnesses, tending to show that when Bergler was 
not present, his authority was exercised by Price, I mean rightfully 
exercised, with the understanding that he should do that, and that 
that was the course of business there in the construction of the build- 
in,—if you find that fact established, then it would make no par¬ 
ticular difference whether Bergler himself gave the order, or whether 
Price gave it. But in one way or the other, it would be necessary, 
in order to find for the plaintiff in this case, to find that the order 
was given by the superintendent in person, or hy one who, for the 
time being, was acting in his place, rightfully, as the superintend¬ 
ent. 

Now, assuming that you find that, and from this point I must 
assume that you do find it, or else I should have nothing more 

48 to say to you; if you find that the direction was given by the 
superintendent to remove the scaffolding and beam, and 

find that in the course of removing it the beam struck the plaintiff 
while he was about his work, where he was directed to be, and that 
he was injured as described in the declaration, then there are a few 
rules of law that you must keep in mind. When he went there to 
work for the defendant company, he assumed the ordinary risks of 
his employment, and as has been said to you, if this beam had been 
removed bv the iron company, no matter how carelessly those men 
had done it, the defendant company would not be liable to this plain¬ 
tiff, because, when he went there, he knew that he would be working 
side by side with the men of the iron company, and he knew that 
the defendant had no control over them, and that he simply had to 
take his chances as to their carelessness; that is, he assumed these 
risks. 

But, he did not assume the risk of his company doing the work 
of the iron company, for he had no reason to suppose that they would 
be doing the work. A man might be perfectly willing to take his 
place side by side with a company doing its own work, when he 
would not be willing to work where a company exercising a different 
employment undertook to step in and do the work of another trade. 
So that, so far as the extra risk is concerned, which arose from the 
defendant company, through the orders of its superintendent, at¬ 
tempting to do the work of the iron company, this plaintiff did not 
assume that risk. 

Now, it is alleged here as a ground of recovery, first, that the de¬ 
fendant, through its superintendent, sent incompetent, unfit men to 
do that work, men unskilled in doing it and unaccustomed to it, 
and that it was by reason of that that the accident occurred. There 
is a question of fact for you to deternime. Were those four men 
who were set to work to remove this scaffolding and beam, 

49 and more particularly the two men who were sent upon the 
scaffold, unfit men and unsafe men to have entrusted with 

that work, so that it was an act of carelessness on the part of the de¬ 
fendant to have set them about it? If you find that, that that was 
the cause of this accident, then there was a violation of duty upon 
the part of the defendant, for which the plaintiff would be entitled 
to recover, if the damages were caused thereby. 
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Then it is further alleged, as another ground of recovery, that the 
men, in doing the work, did it carelessly. If you find in favor of 
the plaintiff concerning what I have been talking about up to this 
time; that is, that these men were sent there by the superintendent 
of the defendant company to do this work, then the plaintiff dia 
not assume the risk of those men doing the work carelessly, and if 
they did it carelessly, as is charged in the declaration, and the injury 
to him occurred as the direct and proximate result of that careless¬ 
ness, then he may recover. For their carelessness in working along 
with him, doing the work that the defendant company undertook to 
do, for such carelessness on the part of his fellow servants this plain¬ 
tiff could not recover, because he assumed that risk. But, as 1 say, 
he did not assume the risk of their carelessness in attempting to do 
the work of the iron company. And so, even if they were com¬ 
petent men; that is, if the superintendent was not negligent in send¬ 
ing them to do the work on account of any unfitness on their part 
to do it, yet, if in doing it they did it carelassly, negligently, then the 
plaintiff’would have a right to recover, because that was a risk that 

It is further alleged, as a ground of recovery, that the defendant 
made this an unsafe place to work in by sending these men to remove 
that bar on the scaffolding in the way in which they were doing : 
that the defendant company was under no obligation to do that, but 
it assumed to undertake to do it, thereby making this a dan- 
50 generous place for the plaintiff to work in, and fai e ft" 
him any reasonable warning of the danger and risk which the 
defendant was imposing upon him and subjecting him to. Now, 
when the defendant company undertook to do that work, if it d 
undertake it in this way, then it was bound to exercise reasonable 
care and diligence with respect to the plaintiff and other men working 
for it and to give them a fair warning as to the new and extra risk 
which was resulting from their undertaking to do this work, which 
the plaintiff had a right to expect would be done by the iron com¬ 
pany, and if there was a failure in respect to that duty, mid the m- 
iurv resulted to the plaintiff as the direct and proximate result of 
that neligence, then, upon that ground the plaintiff would be en 1 - 

I think that covers the various phases of the declaration. 

Now if the plaintiff is entitled to recover, in your good judgment 
upon the evidence, upon either one of these grounds then you will 
find your verdict for him commensurate with the damage he .has 
sustained and the elements of damages in such a case have been ex¬ 
plained to you very often. You will find the declaration to e 
specific in that respect, and, so far as the evidence satisfies the allega¬ 
tions of the declaration with respect to damages, you will consider 
thTc^se in awarding damages. The amount to be awarded is left 
mthejood judgment of the jury. They are to consider the nature 
of the injury, and whether it is permanent or not, and if so, they 
are to give a verdict which will compensate him, not only for all 
he 6 has ^suffered, but for all he will suffer, because the jury have to 
remember in these cases that there can never be another recovery, 
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he can never sue again for this cause of action, and you must esti¬ 
mate the damages for the future as well as the damages he has al¬ 
ready sustained. 

I am sure you will realize the importance of this ease, both to 
the defendant and to the plaintiff, and render such a verdict 

51 as the law and the evidence require. 

If the counsel will step to the bench I will note the ex¬ 
ceptions. 

I will also remind you that the burden of proof is in this case, 
as in all other cases, upon the plaintiff. It is for the plaintiff to 
make out, by a fair balance of the testimony, that the evidence is 
with the plaintiff upon each one of these questions of fact which I 
have stated to you. 

Whereupon counsel stepped to the bench, where the following 
occurred: 

Mr. Baker : I want an exception to what the Court says that they 
must find about a superintendent. 

The Court : What do you mean ? 

Mr. Baker: I mean this, that I think if I had been permitted to 
amend the declaration, I might have used the word, “assistant super¬ 
intendent”, or even “foreman”. I just want to reserve that. Your 
Honor has covered it so nicely that I really do not care about taking 
an exception. Some authorities say that a foreman may order work 
to be done. I think my declaration, as it now stands, is absolutely 
correct, but it might be amended. 

The Court : It would be a rather poor time to amend now. 

Mr. Baker : I know. I do not w T ant to amend now. 

The Court : Well, the reporter has what you have said about it. 

Mr. Waller Clephane: Defendant’s counsel desires to have an 
exception noted, first, to the refusal of the Court to direct a verdict for 
the defendant; second, to so much of the charge of the Court as 
stated that the liability might depend upon the question whether 
they find from the evidence that Price was, in the absence of Berg- 
ler, the superintendent. 

This exception is based upon two grounds: first, that ac- 

52 cording to counsel’s recollection the evidence showed that 
Bergler was always upon the building; and second, that, 

according to counsel’s recollection, there is no evidence to show that, 
in the absence of Bergler, Price was vested with the power of super¬ 
intendent. 

He also desires to have an exception noted to so much of the 
charge of the Court as stated that the plaintiff did not assume the 
risks incident to the removal of this beam by the defendant com¬ 
pany, upon the ground that that principle does not apply in a case 
where the evidence does not show that the risk was in any manner 
changed or increased by the doing of this work by the defendant, 
over what it would have been, had it been done by the iron company. 

Mr. Baker : In connection with that might I make this suggestion. 
The Court said he assumed the risk of the negligence of the iron 
company, but that might be qualified by saying as far as the de¬ 
fendant is concerned. He might have had a right of action against 
the iron company. 
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The Court: That is an academic question. Of course, he 
might. The jury do not know anything about that. 

Mr. Baker : That is true. 

Mr. Walter Clephane: Also an exception is desired to be noted 
upon the ground that, according to counsel’s recollection, there 
was no evidence tending to show that the men who were lowering 
the beam were incompetent to perform that work. 

The Court : All these exceptions, both those stated by Mr. Baker, 
and those now stated by Mr. Clephane, will be noted. 

(Whereupon, the jury retired to consider of their verdict. 

The jury returned with a verdict in favor of the plaintiff, 
53 in the sum of Six Thousand Dollars.) 

And the defendant by its attorneys requested the Justice 
presiding to sign, seal and enroll and make part of the record, this 
bill of exceptions; which is accordingly done, now for then, this 25th 
day of March, A. D. 1915. 

WENDELL P. STAFFORD, [seal.] 

Associate Justice. 

[Endorsed:] At Law. No. 56,151. William E. Crutchley vs. 
National Fire Proofing Co. Bill of Exceptions. Clephane & Cle¬ 
phane, Attorneys & Counsellors at Law, Wilkins Building, 1512 H 
St., Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2811. National Fire Proofing Co., &c., appellant, vs. William E. 
Crutchley. Court of Appeals, District of Columbia. Filed Apr. 6, 
1915. Henry W. Hodges, clerk. 
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3n tl]p (Knurt uf Appeals 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1915. 


No. 2811. 

NATIONAL FIRE PROOFING COMPANY, A,COR 
PORATION, APPELLANT, 

VS. 

WILLIAM E. CRUTCH LEY. 


BRIEF FOR APPELLANT. 


Statement of Case. 

This is an action for damages for personal injuries sus¬ 
tained by William E. Crutchley, appellee, plaintiff be¬ 
low, an employee of the appellant National lire Proof¬ 
ing Company, on November 25, 1912, during the con¬ 
struction of the new building for the Bureau of Engraving 
and Printing. 

The J. Henry Miller Company of Baltimore was the 
general contractor for the erection of this building 
(Rec., pp. 15, 16) and that company was doing the 
structural iron work (Rec., pp. 13, 26); and in connection 
with its work it employed carpenters as well as iron men 
(Rec., p. 26). The National Fire Proofing Company was 
doing the fire proofing work on that building (Rec-., p. 11) 
which consisted in constructing and putting in place 
wooden forms or boxes around the structural iron work, 
and reinforcing it with concrete poured in (Rec., pp. 
15, 22). To perform this work the Fire Proofing Com¬ 
pany employed about 235 carpenters, laborers, concrete 
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men and concrete laborers (Rec., p. 22), and also used 
machinery, electric motors, etc., and men to work in 
connection with them (Rec., p. 19). ' 

Crutchley was employed by the Fire Proofing Com¬ 
pany as a carpenter (Rec., p. 11), (although the declara¬ 
tion alleges that he was a cement worker, Rec., pp. 2, 

3, 4, 7), and his duties as such kept him “going from one 
job to another all over the building, working an hour at 
one place and two hours at another, just going back and 
forward from one form to another’’ (Rec., p. 12). 

On November 25, 1912, it became necessary for the 
Fire Proofing Company to put up forms around some 
iron beams (Rec., p. 15) It) or 18 feet above the attic floor „ 
(Rec., p. lfi), and about the height of a man below the 
roof (Rec., p. 15), but there was a scaffold made of 
timbers 3 by 12 inches (Rec., p. 15) on these iron beams 
which would first have to be removed (Rec., p. 16). Lying 
on this scaffold was an iron I-beam 14 feet 5 inches long, 
weighing 217 pounds (Rec., p. 21), which was to form part 
of the ridge-pole of the roof (Rec., p. 15). This I-beam 
(Rec.,p.23) and scaffold (Rec., p. 19) belonged to the Miller 
Company. In order for the Fire Proofing Company to 
continue its work this scaffold and I-beam had to be . 
gotten out of the way (Rec., pp. 16, 22, 24, 25); so the 
Fire Proofing Company’s superintendent on that build- 
ing (Bergler, Rec., p. 22) and one of his foremen in charge 
^ of this particular work( Rec., p. 25), Price (Rec., p. 24), 
each notified the Miller Company to move them. As ' 
this request-' was not complied with, however, Price 
ordered Weser, one of the Fire Proofing Company’s 
carpenters (Rec., pp. 14, 22), to clear away this stuff so 
they could go ahead with their work (Rec., pp. 16, 24), 
but without giving any specific directions as to how it 
should be done (Rec., pp. 17, 24, 25). Thereupon Weser 
took four laborers and sent two on top (a white man and 
a colored man) with a rope an inch or an inch and 




quarter in thickness to move this stuff, and two below to 
receive it, to be sure that everything would be safe and 
nobody would get hurt (Rec., p. 1$), telling them to be 
careful and giving the usual instructions about that 
(Rec., p. 17). 

In the meantime Grutchley, the appellee here, who 
had been working on the attic floor about 25 or 30 feet 
away from the point over which this scaffolding was 
(Rec., p. 2G), had been directed by Price to go to the 
floor below (Rec., pp. 11, 24) to make up forms, and just 
as he walked under this scaffold the I-beam which was 
being lowered by these men by means of the rope, slipped 
through the rope and fell, striking the floor on end, and 
then toppled over and struck Grutchley a glancing blow 
on the forehead (Rec., pp. 10, 20), seriously injuring 
him. When Weser and a carpenter foreman for the 
Miller Company named Whitmire saw the beam falling 
and Grutchley coming in that direction, they each called 
to him to “look out” (Rec., pp. 10, 20), but it was too 
late. 

Grutchley sued the Fire Proofing Company for dam¬ 
ages, claiming that it was negligent in undertaking to 
move this I-beam, and that it should have been moved 
only by skilled structural iron workers (Rec., p. 14); 
and recovered a judgment for 10,000 against the Fire 
Proofing Company, from which said Company has 
appealed. 

Assignment of Errors. 

The Court erred: 

1. In declining to instruct the jury to return a verdict 
in favor of the defendant. 

2. In instructing the jury that the plaintiff did not 
assume the risks incident to the removal of the iron 
beam by the defendant. 









3. In submitting; to the jury the question of whether 
Price was, in the absence of Bergler, the superintendent. 

4. In instructing the jury that the liability of the de¬ 
fendant might depend upon the question whether they 
find from the evidence that Price was, in the absence of 
Bergler, the superintendent. 

5. In misleading the jury by stating in his charge his 
recollection that there was some testimony tending to 
show that when Bergler was not present, his authority 
was rightfully exercised by Price. 

6. In further misleading the jury by stating in his 
charge that he must assume that they do find that the 
order to move the iron beam was given by the superin¬ 
tendent in person or by some one rightfully acting in his 

place as superintendent, or else he should have nothing 

* 

more to say to them. 

7. In submitting to the jury the question of whether or 
not the men sent to remove the iron beam which caused 
the accident were incompetent or unfit men to do that 
work, or men unskilled in doing it and unaccustomed 
to it. 

✓ 

Points of Law. 

For Convenience of argument, these assignments 
of error may be grouped under four general heads, as 
follows: 

A. The risk incident to the moving of the iron beam 
which caused the accident was one which Crutchley as¬ 
sumed when he entered the employ of the Fire Proofing 
Company, and the court erred in charging the jury to the 
contrary. 

B. The question of whether Price was, in the absence 
of Bergler, the Superintendent of the Fire Proofing 
Company, should not* have been submitted to the jury. 
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C. The question of whether or not the men sent to 

move the iron beam were incompetent or unaccustomed * 

to that work, should not have been submitted to the 

jury. j 

D. The court should have instructed the jury to re¬ 
turn a verdict in favor of the National Fire Proofing 
Company. 


ARGUMENT 

A, 

The Risk Incident to the Moving of the Iron Beam 
Which Caused the Accident Was One Which 
Crutchley Assumed When He Entered the Employ 
of the Fire Proofing Company, and the Court 
Erred in Charging the Jury to the Contrary. 

The court, in charging the jury, used the following 
language relating to the assumption of risk by Crutchley 
(Rec., pp. 28,29): 

“When he went there to work for the defend¬ 
ant company, he assumed the ordinary risks of his 
employment, and as has been said to you, if this 
beam had been removed by the iron company, 
no matter how carelessly those men had done it, 
the defendant company would not be liable to this 
plaintiff, because, when he went there, he knew 
that he would be working side by side with the 
men of the iron company, and he knew that the 
defendant had no control over them, .and that he 
simply had to take his chances as to their care¬ 
lessness; that is, he assumed these risks. 

“But, he did not assume the risk of his com¬ 
pany doing the work of the iron company, for he had 
no reason to suppose that they would be doing \ 
the work. A man might be perfectly willing to take 
his place side by side with a company doing its 
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own work, when he would not be willing to work 
where a company exercising a different employ¬ 
ment undertook to step in and do the work of 
another trade. So that, so far as the extra risk 
is concerned, which arose from the defendant 
company , through the orders of its superintendent, 
attempting to do the work of the iron company, this 
plaintiff did not assume that risk . . . 

But, as I say, he did not assume the risk of 
their carelessness in attempting to do the work of the - 
iron company. And so, even if they were compe¬ 
tent men; that is, if the superintendent was not 
negligent in sending them to do the work on ac¬ 
count of any unfitness on their part to do it, yet, 
il in doing it they did it carelessly, negligently, 
then the plaintiff would have a right to recover’ 
because that was a risk that he did not assume 
• • • 

Now, when the defendant company undertook 
to do that work, if it did undertake it in this way, 
then it was bound to exercise reasonable care and 
diligence with respect to the plaintiff and other 
men working for it, and to give them a fair 
warning as to the new and extra risk which was 
resulting from their undertaking to do this work, 
which the plaintiff had a right to expect would be 
done by the iron company, and if there was a failure 
in respect to that duty, and the injury resulted 
to the plaintiff as the direct and proximate result 
of that negligence, then, upon that ground the 
plaintiff would be entitled to recover.” 

From the portion of the charge above quoted, it will 
be seen that the court instructed the jury in definite and 
positive terms that the National Fire Proofing Company, 
which at that time was employing about 235 men in 
various lines of work (Rec., pp. 22, 19) on the construe- - 
tion of the Bureau of Engraving and Printing, should 

not have attempted to move from one place to another a 
straight iron beam weighing only 217 pounds, when 

such beam lying on a scaffold was preventing the com- 
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pany from making further progress with its work at that 
point (Rec., pp. 16, 22, 24, 25); but that they should 
have delayed their work until it suited the pleasure or 
convenience of the company erecting the structural 
iron work to send some men to do it! Indeed, the 
whole contention of appellee’s counsel, as apparent from 
the record, seems to be that such iron beam should not 
have been touched at all except by skilled structural iron 
workers (Rec., p. 14). Appellant’s counsel, however, 
do not believe this court will take this view of it as 

a matter of law. , 

But let us leave general principles and consider the 

evidence in this case bearing upon the work being done 
by the Fire Proofing Company. It is of course admitted, 
and there has never been any question about it, that it 
was no part of the business of the appellant to do structu¬ 
ral iron work, nor to move iron beams, if by that is meant 
the business for which the company was organized. Its 
business was that of fire-proofing by means of cement 
(Rec., p. 11), and not of erecting structural iron, or 
doing general moving of iron beams oi anything else. 
But, as incidental to and a necessary part of 'its fire¬ 
proofing work, appellant had to do a great many things. 
For instance, it had to construct wooden beams or forms 
(Rec., p. 12) to receive the concrete and put these in place 
around the structural iron (Rec., pp. 15, 22, 23), and this 
necessitated the employment of about seventy-five car¬ 
penters, of which appellee was one. Then there were 
carpenters’ laborers, whose duties required them to 
bring lumber and materials to the carpenters, carry the 
completed forms, haul stuff around, pile up lumber, move 
scaffolding, etc. (Rec., pp. 12, 13, 17, 19, 20, 22, 26). 
Then there were concrete men, as well as concrete 
laborers who ran wheelbarrows to wheel the concrete 
(Rec., pp. 12, 22). The Fire Proofing Company also 






used tools and machinery, and electric motors, in the 
performance of their work (Rec., p. 19), and it is only 
reasonable to suppose that they had machinists, en¬ 
gineers and electricians, or some one to perform the duties 
usually exercised by such employees, to operate such 
machinery. 

So that while the business of the company was fire¬ 
proofing, many things had to be done to accomplish this 
result. Appellee’s counsel contend that iron workers 
should have been sent to move this beam (Rec., p. 14), 
but the appellee himself says an iron worker is one who 
“works on the construction work, putting iron in the 
building ” (Rec., p. 12). According to that definition 
it is true the Fire Proofing Company had no iron workers 
in its employ, for it did no structural iron work; but is 
that any reason why laborers with proper appliances 
(Rec., p. 15)—and appellee abandoned the fourth count of 
his declaration alleging neglect to furnish proper appli¬ 
ances (Rec., p. 27)—should not safely move from one 
place to another an iron beam weighing only 217 pounds, 
and the scaffolding on which it was lying, so the company 
could go ahead with its workf Let us consider a situation 
like this; suppose on this same scaffold there had been 
this iron beam, a pile of bricks, and some heavy timbers. 
Would appellee contend that first some structural iron 
workers must go up there and move the iron beam, then 
some bricklayers must go up on the scaffold and lower 
the bricks, and then some skilled carpenters go up to 
move the timbers? How absurd that would be, when it 
was simply a question of brawn and muscle, with a 
proper rope, to move the material only and not to put it 
in place in the structure of the building! Or let us sup¬ 
pose that these four laborers had safely lowered this iron 
beam, and wdre then in the act of lowering one of the 
timbers composing the scaffold, which were very 


heavy (Rec., p. 15), and one of these timbers had acci¬ 
dentally slipped and struck appellee as did the iron 
beam; who would he then say was liable? The handling 
of timbers and scaffolding was surely part of the duty of 
these carpenters’ laborers (Rec., pp. 19, 20, 26), and 
must therefore have been a fish assumed by appellee . * 

Appellant therefore does not believe that this court 
will say that simply because these men were lowering a 
piece of metal, instead of a piece of wood of possibly the 
same weight, so the work of their company could pro¬ 
gress, that this was not a risk assumed by appellee when 
he entered the employ of the Fire Proofing Company. 
Moreover, we have positive testimony, which is uncon¬ 
tradicted, by Bergler, the Fire Proofing Company s 
superintendent on this particular building, that ordi¬ 
narily they never moved other people’s stuff; “ but when 
they get right up against it, they have to move it to keep 
on with the work ” (Rec., p. 23); and that is the only 
sensible view to take of the situation. And also, Price, 
the foreman of appellee’s gang, testified without con¬ 
tradiction that carpenters and laborers, whichever the 
company chose to use, were in the habit of moving scaf¬ 
folding (Rec., p. 26), which fact Crutchley must have 
known; and it is surely not unreasonable to assume, when 
this is read in connection with all the other evidence, that 
in moving scaffolding they also moved whatever hap¬ 
pened to be on it. 

Accordingly appellant respectfully contends that the 
trial court committed error in instructing the jury as a 
matter of law that this was not a risk assumed by ap¬ 
pellee. 





The Question of Whether Price Was, in the Absence of 
Bergler, the Superintendent of the Fire Proofing 
Company, Should Not Have Been Submitted to the 
Jury. 

The portion of the court’s charge to the jury in sub¬ 
mitting to them the question of whether or not Price, 
in the absence of Bergler, represented the Fire Proofing 
Company at the Bureau of Engraving and Printing, is as 
follows (Rec., pp. 27, 28): 

“It is alleged in the declaration that this” 
(removing the scaffolding and iron beam) “was 
done under the order of the superintendent in 
charge of that building for the defendant com¬ 
pany, and that is an important allegation, and as 
to that you have heard some argument. There 
is evidence tending to show that Mr. Bergler, 
who was superintendent of that building, for the 
defendant company, gave the order himself to 
have that done. There is evidence contradicting 
that statement. If you find that he gave the 
directions himself in person to have that scaf¬ 
folding removed, which included, of course, the 
removal of the beam upon it, then that allega¬ 
tion is proved. If he did not in person give the 
direction, then a question of fact arises a little 
different from that, because there is no doubt that 
Price gave the direction, and the question is 
whether the allegation in the declaration that the 
superintendent gave it is satisfied by proof that 
Price gave it, and that depends upon the question 
whether you find upon the evidence that Price 
was , in the absence of Bergler , the superintendent 
He might be. There is no law against his being 
in the place of Bergler. If you find on the evi¬ 
dence in the case that, in the absence of Bergler , he 
exercised Bergler 1 s authority , and acted in his stead , 
and if you find that that was the course of busi¬ 
ness there in the construction of that building— 
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and there is some evidence, as I recollect the testi¬ 
mony of the witnesses, tending to show that when 
Bergler was not present, his authority was exer¬ 
cised by Price, I mean rightfully exercised, with 
the understanding that he should do that, and 
that that was the course of business there in the 
construction of the building— if you find that fact 
established, then it would make no particular 
difference whether Bergler himself gave the order, 
or whether Price gave it. But in one way or the 
other, it would be necessary in order to find for the 
plaintiff in this case, to find that the order was given 
by the superintendent in person, or by one who, for 
the time being, was acting in his place, rightfully 
as the superintendent .” 


The jury, having brought in a verdict for the plaintiff, 
must therefore have found either that Bergler gave 
the order himself, or that Price, in the absence of Bergler, 
rightfully exercised his authority . They may have based 
their verdict on the latter ground, and if so, a careful 
search of the entire record will not show one particle 
of evidence to sustain it, for two reasons: first, there is no 
evidence even tending to show that Price had any such 
authority; and even if he had, second, there is positive 
evidence that Bergler was present in person, and not 
absent. 

Considering these propositions in their order, let us 
first see how the Fire Proofing Company carried on its 
’ work. Its principal office is not in Washington, and it 
main tains* only a branch office here in charge of Mr. 
Asher, as resident manager (Rec., p. 20); Mr. Kline 
was general superintendent of construction (Rec., p. 
22), laying out and looking after all the constuction 
work coming under this branch office, getting the men, 
selecting foremen of the work, and seeing that same is 
carried on in a proper manner (Rec., p. 20); Mr. Bergler 
was general foreman, or what is called a job superin- 
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tendent, in charge of the Fire Proofing Company’s work 
on this one job only—the fire-proofing of the Bureau of 
Engraving and Printing (Rec., p. 20); then under 
Bergler were different gangs of men, one making the 
“centering” or wooden forms already referred to, another 
putting up this centering, and still another putting 
in the concrete, and these gangs would sometimes be 
divided into two or three branches (Rec., p. 21). Price 
was a foreman in charge of one of these gangs. 

Now coming down specifically to Price’s position, the 
appellee himself says there was only one superintendent 
on the building, Bergler, and that Price was a foreman 
under him (Rec., pp. 11, 13). Weser, one of appellee’s 
witnesses, says Price w T as a kind of job boss under Bergler’s 
orders (Rec., p. 14). Kline, the superintendent of con¬ 
struction of the Fire Proofing Company, says Price 
was one of the main construction men, making and put¬ 
ting up centering under Bergler—“he was his right-hand 
man” (Rec., p. 21); that the company was employing 
about 140 carpenters and laborers, in addition to the 
concrete gang, and that out of this number, Price only 
had about thirty-five carpenters and helpers under him 
(Rec., p. 21). On cross-examination by appellee’s coun¬ 
sel, in explaining his statement that Price was Bergler’s 
“right-hand man,” Kline said he meant “under him on 
the centering only;” and when he was asked the direct 
question by appellee’s counsel as to whether Price repre¬ 
sented the Fire Proofing Company on that building 
when Bergler was not there, he said: “Well, he would be 
one, but there was no one else assigned to represent us there 
on any technicality but Bergler ” (Rec., p. 22). Of course 
the purport of that answer is clear—that in any matter 
arising regarding the master’s duty and obligations, 
Bergler was the only one authorized to represent the 
master. Bergler, the superintendent of the building, 
testified that Price was a foreman in the making gang 






(Rec., p. 22), and on cross-examination stated that 
he (Bergler) was superintendent and represented the 
Fire Proofing Company on that building, and that he had 
under him all the men that worked for that company, 
among whom was Price, and also Weser; that Price had 
more to say than Weser simply because he was employed 
before Weser, and Bergler put him in charge of the mak¬ 
ing gang. Then immediately these questions were asked 
the witness, and answered as follows: 

“Q. So really when you were not there, Price 
represented you? A. Yes, sir. Q. What was 
Price’s title? Was he assistant superintendent? 
A. He was foreman. You see I had three foremen, 
and other sub-foremen. Q. Who were the three 
foremen? A. There was Matthews, Joe Edelin, 
and Price. Q. I thought you said Edelin was under 
Price? A. I did not say Edelin was under Price. 
Q. In other words you were the head man? 
A. Those three men—they were equal, you under¬ 
stand.” (Rec., p. 23). 

That is absolutely every scrap of evidence bearing upon 
Price’s position or the authority vested in him or exer¬ 
cised by him. And it must be perfectly apparent to 
any one, from an examination of this testimony, that 
there is nothing upon which to base even an inference 
that Price had any power to, or did, rightfully exercise 
the authority of a vice-principal vested in Bergler, during 
his absence. 

But even assuming for the moment that he could 
rightfully exercise such authority sometimes, was this one 
of those occasions? Manifestly not, for Bergler was not 
absent . The order to move this scaffolding was given by 
Price about half an hour prior to the accident (Rec., p. 
17). Weser says it was given in the presence of Bergler 
(Rec., pp. 15, 16), and Price says he gave it on his own 
responsibility after Bergler had said he would go down 
and see Miller’s superintendent (Rec., p. 25); and Bergler 






says the same thing (Rec., p. 22); so there is no question 
about Bergler being there shortly prior to the accident, 
and at or about the time the order was given . At the time 
Crutchley was hurt, Bergler was at Miller’s office at that 
building (Rec., pp. 23, 24). These facts, taken in con¬ 
nection with the positive testimony of Price that “Bergler 
was there all the time, . . . I do not know a day he 

was off, from the time we started until we finished” 
(Rec., p. 25), show conclusively that Bergler was not ab¬ 
sent; and there is no other testimony at all on this sub¬ 
ject. Therefore it must have been error for the trial 
court to have submitted for consideration by the jury 
the question of w r hether or not Price exercised Bergler’s 
authority in this case “in the absence of Bergler ” 

Also, from what has just been said, it must be apparent 
that the portion of the charge to the jury where the court 
stated that— 

\ 

“there is some evidence , as I recollect the testimony 
of the witnesses , tending to show that when Bergler 
was not present, his authority was exercised by 
Price; I mean rightfully exercised” (Rec., pp. 27, 
28), - - 

was not justified by the evidence, and may, and very 
likely did, influence the jury in arriving at their conclu¬ 
sion, as being an expression of the court’s own opinion 
on a question upon which the jury were the sole judges. 
And the probability of such influence on the minds of the 
jury becomes much more apparent from the following 
language of the court (Rec., p. 28) occurring only a few 
lines after the portion of the charge quoted above: 

“Now assuming that you find, that, and from 
this point I must assume that you do find it } or else 
I should have nothing more to say to you 

V. 

We submit that such expressions in the court’s charge 
are improper, and so clearly indications of the court’s 


own private views of this situation as to mislead the jury, 
and undoubtedly did exert a powerful influence on their 
minds in reaching their verdict. While mere indications 
of the court’s own opinion of the facts will not always 
be a ground of reversal, this court has said in Washington 
Gas Light Co. vs. Poore, 3 App. D. C., 139: 

“A trial judge ought certainly to be careful 
to avoid any remarks which might tend to convey 
an impression to the jury that he has an opinion 
with respect to the truth of any disputed fact that 
has been submitted to them for decision.” 

The Supreme Court of the United States, in the case of 
Starr vs. United States, 153 U. S., 625, has said on this 
subject: 

“As the jurors are triers of facts, expressions of 
opinion by the court should he so guarded as to leave 
the jury free in the exercise of their own judgments. 
. . . It is obvious that under any system of 

jury trials the influence of the trial judge on the 
jury is necessarily and properly of great weight , and 
.that his lightest word or intimation is received with 
deference , and may prove controlling.” 

Can this court say that the two portions of the charge 
of the trial judge, clearly expressing his opinion on one of 
the matters supposed to be left entirely to the jury for de¬ 
termination, did not have such weight as to be controlling 
in the minds of the jury? Unless this court is clearly 
satisfied that such expressions of opinion were not so 
controlling , this case should be reversed on that ground 
alone, even if there was no other error committed. 
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The Question of Whether, or Not the Men Sent to Move 
the Iron Beam Were Incompetent or Unaccustomed 
to That Work, Should Not Have Been Submitted to 
the Jury. 

On this pont the court charged the jury as follows 
(Rec., p. 28): 

“Now, it is alleged here as a ground of recovery, 
„ first, that the defendant, through its superin¬ 
tendent, sent incompetent, unfit men to do that 
work, men unskilled in doing it and unaccus¬ 
tomed to it, and that it was by reason of that that 
the accident occurred. There is a question of 
fact for you to determine. Were those four men 
who were set to work to remove this scaffolding and 
beam , and more particularly the two men who were 
sent upon the scaffold , unfit men and unsafe men 
to have entrusted with that work , so that it was an act 
of carelessness on the part of the defendant to Have 
set them about it? If you find that, that that was 
the cause of this accident, then there was a viola¬ 
tion of duty upon the part of the defendant, for 
which the plaintiff would be entitled to recover, if 
the damages were caused thereby. 

“Then it is further alleged, as another ground 
of recovery, that the men, in doing the work, 
did it carelessly. If you find in favor of the plain¬ 
tiff concerning what I have been talking about up 
to this time; that is, that these men were sent 
there by the superintendent of the defendant 
company to do this work, then the plaintiff did not 
assume the risk of those men doing the work care¬ 
lessly, and if they did it carelessly , as is charged in 
the declaration, and the injury to him occurred 
as the direct and proximate result of that care¬ 
lessness, then he may recover. ” 


• 0 

There is not one scintilla of evidence in the entire 
record upon the question of the unfitness or incompetence 
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of the men sent to do this work, or whether or not they 
were unaccustomed to doing it. These were facts which 
it was of vital importance for the plaintiff to prove; yet 
he has not even attempted to put in any evidence whatever 
on the subject. 

The testimony is that “four laborers” (Rec., p. 15) 
were sent to remove this scaffold and the iron beam lying 
on it. Two of these men—a white man named Reed and 
a colored man named Lee—were sent up on the scaffold 
(Rec., p. 19); and we do not even know the names of the 
two men who remained below (Rec., p .20). In fact, all 
that the record discloses about any of them is that 
“they were all laborers on the job” (Rec., p. 17). One 
of the duties of the laborers on this building was the 
handling of the forms, lumber, and “different things 
around there” (Rec., p. 20); and we think the court 
will take judicial notice of the fact that it is usual for 
laborers to perform heavy manual labor. At any rate, 
the record does not disclose that any greater degree of 
skill is required to move or lower an iron beam than a 
wooden joist of the same weight. There is absolutely 
nothing in the record to indicate that these particular men 
who were on this scaffold attempting to lower the iron beam 
had not been accustoyied to doing just this kind of work all 
their lives! Upon the plaintiff rested the burden of show¬ 
ing that they were not accustomed to work of this kind, 
and he did not even attempt to do so. Where, then, was 
there any question of their fitness to be submitted to the 
jury? The appellee’s counsel may argue that the mere 
fact that these men were performing the duties of laborers 
at this particular time, and that laborers on that build¬ 
ing were paid $1.75 a day, is a circumstance from 
which the jury can infer that they were not skilled 
structural iron workers. But even assuming for the 
sake of argument that this is true, this court surely can 
not say that it even tends to show that these men had not 


been thoroughly accustomed to the manual labor of moving 
iron beams. 

This court has said in the recent case of Chesa¬ 
peake Beach Railway Company vs. Brez, 39 App. D. C., 
58, G9, that— 

“it is only where all reasonable men can draw 
but one inference from the facts that the question 
is one of law for the court.” 

Applying this principle, are there any facts from which 
any reasnable man could draw the inference that “those 
four men who were set to work to remove this scaffolding 
and beam, and more particularly the two men who were 
sent upon the scaffold,” were “unfit men and unsafe men 
to have entrusted with that work” (Rec., p. 28)? Surely 
there are none. And as this question was submitted 
to the jury, unless this court can say as a positive fact 
that the jury did not base their verdict upon some 
idea that these men were unfit or unaccustomed to this 
work, without evidence to support it, then we respect¬ 
fully submit that the judgment should not stand. 

The court instructed the jury as a matter of law that if 
they found that this work was done carelessly , they must 
find for the plaintiff. The only testimony concerning the 
facts connected with the actual lowering of the iron 
beam w r as given by Lee, one of the men engaged in lower¬ 
ing it, and Whitmire, a carpenter foreman for the Miller 
Company which was the general contractor. Lee says 
that he and Reed were attempting to lower*it; that 
it came near slipping through the rope and they grabbed 
it to get it back, but it was so heavy they could not 
hold it. When asked what caused it to slip, he said the 
rope was not properly tied (Rec., p. 19). Whitmire says, 
after speaking of these two men attempting to lower the 
beam, which they had tied with a rope, that they were 
slipping it over a temporary platform—the scaffold— 



when the rope caught on the edge of the wood, and the 
beam slipped right on through the rope and fell down 
on end (Rec., p. 26). The only evidence of either negli¬ 
gence, or even carelessness, in this entire record, is con¬ 
tained in those six words of the witness Lee, who, after 
saying the rope was tied by the white man Reed, said 
“the rope was not tied properly.” How he knew it was 
not properly tied, in what particular it was improperly 
tied, we can only conjecture. He does not enlighten us 
on the subject. The knot did not slip; the rope did not 
break. As they were sliding the beam along the scaffold 
so as to get it over the edge preparatory to lowering it, 
the rope which was tied around the beam, accidentally 
caught on the edge of the platform—and the beam 
kept on going. No negligence, no carelessness—an acci¬ 
dent, pure and simple; and that is all there is to this whole 
case. 

D. 

The Court Should Have Instructed the Jury to Return a 
Verdict in Favor of the National Fire Proofing 
• Company. 

A motion was made at the close of the plaintiff’s 
evidence ta direct a verdict in favor of the defendant, 
which was denied (Rec., p. 20); and the motion was re¬ 
newed at the close of the entire testimony, but was again 
denied (Rec., p. 26). The grounds of this motion were. 

First , that no act of negligence on the part of the Fire 
Proofing Company had been shown , the company having 
provided proper employees, a safe place to work and 
proper appliances; in other words, it had fulfilled what is 
usually termed the master’s duty. 

Second, that the mere falling of the beam is not a cir¬ 
cumstance from which the jury might infer negligence. 

Third , that if there was any act of negligence on the part 
of the men lowering the beam , it was the negligence of a fellow 
employee. 





The first of these.grounds has already been discussed, 
so far as furnishing proper employees is concerned. It is 
not denied that proper appliances were provided for doing 
this work, appellee having admitted this by striking out 
the fourth count of his declaration which contained this 
charge (Rec., p. 27). Also the company provided ap¬ 
pellee a safe place to work , except as it became unsafe 
only at the moment of the accident. This, of course, was a 
mere transitory peril, against which the company could 
not have guarded by the exercise of any human fore- 
sight, and against which it was not required to guard. 
On this subject this court in the case of Schneider vs. 
-American Bridge Co., 31 App. D. C., 420, quoting from 
the language of the Supreme Court of the United States 
in Armour vs. Hahn, 111 U. S., 313, 318, has laid down 
this general doctrine: 

“ Ihe obligation of a master to provide reason¬ 
ably safe places and structures for his servant 
to work upon does not impose upon him the duty, 
as toward them of keeping a building which they 
are employed in erecting in a safe condition at 
every moment of their work y so far as its safety 
depends upon the due performance of that work 
by them and their fellows.” 

Also the United States Circuit Court in the. case'of 
Fortin vs. Manville Company, 128 Fed., 642, which was an 
action for damages for injuries to a servant by being 
struck by a cotton bale thrown from the third story of 
defendant’s warehouse to the platform on which plain¬ 
tiff was working, said in an opinion delivered by Judge 
Brown-: 

“While as a general rule it is the duty of the 
master to exercise ordinary care to provide a rea¬ 
sonably safe place to work, this rule can not he 
applied to cases in which the very work in which the 
servant is engaged changes, the character of the place 
for safety as the work progresses .” 
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The general rule has also been well stated in Indian¬ 
apolis Terra Cotta Co. vs. Wachstetter, 44 Ind. App., 550, 
where the court said: 

“But if the dangers arose, not from any act or 
omission of the master, not from a danger inherent 
in the place or with the tools and implements and 
machinery furnished him to work with, but from 
the manner in which the servants performed, their 
duty to the master , a transitory peril occasioned 
by the execution of the work, then the master is 
not chargeable with notice of such peril, or bound 
to exercise care to ascertain it, and is charged 
with no duty to warn his servants against it, un¬ 
less he has had actual knowledge of the existence 
of the danger at the time.” 

\ / 

The case of Koszlowski vs. American Locomotive 
Works, 89 N. Y. Supp., 55, is somewhat similar to the 
case at bar. There some workmen repairing a crane 
in the shop let an iron rod drop from above, which 
struck the flange of a girder, was deflected, and struck 
plaintiff, severely injuring him. He contended that de¬ 
fendant had not furnished him a safe place to work; 
but the court did not take the same view of it, and said: 

“Inasmuch as there is no eyidence or claim 
whatever that the shop where plaintiff was re¬ 
quired to work was unsafe in any respect save as it 
was made so by the act of Prunier’s dropping the 
rod from above, it is clear that such rule had no 
application to the facts of this case. A master does 
not fail in the duty which the rule imposes when 
the place becomes dangerous only" by reason of the 
carelessness of a fellow servant .” ' 

To the same effect are: 

Lach vs. Burnham, 134 Fed. Rep., 688. 

Dill vs. Marmon, 164 Ind., 507. 

Southern Indiana R. Co. vs. Harrell, 161 Ind., 689. 
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Morgan Construction Co. vs. Frank, 158 Fed., 
964. * , 

% 

Brown vs. Conners, 149 Wis., 403. 

Cleveland C. C. & St. L. R. R. Co. vs. Brown, 
20 C. C. A., 147. 

C. & O. Railway Co. vs. Hoffman, 109 Va., 44. 

The second ground for this motion need not be dis¬ 
cussed further than to say that at no time during the 
trial was it suggested that the doctrine of res ipsa 
loquitur applied to this case. ' ' ^ 

This brings us to the consideration of the third and last 
ground for the motion to direct a verdict for the Fire 
Proofing Company, which is, that if there was any act of 
negligence in this case, it was that of a fellow employee, 
for which appellee could not recover against the ap¬ 
pellant. 

If there was any negligence or carelessness on the part 
of the laborers lowering the iron beam, it was clearly 
that of a fellow servant. The appellee himself says that 
on the day of the injury he and these laborers were work¬ 
ing together under Price (Rec., p. 13). Weser, the car¬ 
penter under whose immediate directions these laborers, 
were lowering the beam, testified as a witness for appellee 
that he and appellee were both under the orders of- 
Price (Rec., p. 17). Bergler^ the job superintendent, 
says^ that appellee was a carpenter in the making,and 
putting up gang under Price and Weser (Rec., p. 23). 

Going one step higher in the grades of employment on 
this job, there is no question but that Price, the foreman 
of appellee’s gang, gave the order to Weser to have this 
scaffolding and iron beam moved (Rec., pp. 17, 24). That 
is admitted. However, Price did not give any particular 
directions as to how it should be done (Rec., p. 17). But. 
even assuming that this foreman of one gang of men was 
negligent in giving the order at all, still he is none the 
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less a fellow servant with appellee. This point is well 
illlustrated by the case of Moody vs. Hamilton Manu¬ 
facturing Co., 159 Mass., 70. There the evidence showed 
that plaintiff worked for defendant as a yard hand; that 
he was subject to the direction of one Garner, who 
was' defendant’s yard-master and overseer; that plain¬ 
tiff was directed by Garner to remove a carboy of vitriol 
or sulphuric acid from a wagon, and in doing so the 
vitriol was spilled over him and destroyed, his eyesight; 
that he did not know the carboy, which was inside a box, 
was broken, or that its contents were liable to be spilled 
over him; that no one gave him, any warning that the car¬ 
boy was broken; but Garner admitted he knew it was 
broken, and directed plaintiff to take it off the wagon. 
Judge Lathrop, in speaking for the court, said: 

“There is no evidence in this case of any negli- 
" gence on the part of the defendant in respect 

to its selection of a competent overseer and com¬ 
petent servants. So far as the evidence shows 
negligence on the part of any one it is on the part of 
Garner, who was defendant s yard-master , and who 
exercised authority over plaintiff, who was a yard- 

man. ... , . _ . _ 

“The rule is well established in this Common¬ 
wealth that the fact that one servant has control 
over another is immaterial and that a master is not 
responsible, at common law, for the negligence of a 
superior servant, even in giving orders, whereby 
injury is sustained by an inferior servant. 

“A negligent order falls within the same rule , 
whether given to the servant injured or to another 
servant whose act in obedience to the order causes the 

injury .” 

The same doctrine is upheld in— 

O’Connor vs. Roberts, 120 Mass., 227. 

Collier vs. Steinhart, 51 Cal., 116. 

McLean vs. Blue Point Gravel Co., 51 Cal*, 227. 
Malone vs. Hathaway, 64 N. Y., 5. . 
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The principle that a foreman and men under his con¬ 
trol are fellow servants is also well stated by the court in 
Doughty vs. Penobscot Log Driving Co., 7G Me., 143. In 
that case, a crew of men were engaged under a foreman or 
superintendent in repairing a dam, when one of the 
laborers was injured by the carelessness of another 
who acted under the direction and immediate observa¬ 
tion of the foreman in doing the work complained of. 
The declaration alleged “that plaintiff, being in the em¬ 
ploy of defendant company . . . as a laborer in the 

repair of a dam, . . . and working upon said dam 

under the eye and direction of one Jasper Johnson, an 
employee of said defendant company, having the entire 
charge and control of such repairs , and the men thereon 
employed; . . . and while so employed . . . one 

Edward Lambert, also an employee of said defendant 
company, under the direction and control of said Johnson 
by the order of said Johnson and under his immediate eye } 
sawed off a pin which held the end of said plank, . . . 

which plank so suddenly loosened, swung—said John¬ 
son well knowing it would,”—and injured plaintiff as 
therein stated. A general demurrer was filed. 

Peters , C. J. “The general rule that a master is 
not liable for an injury caused to a servant by the 
carelessness of a fellow servant in the same com¬ 
mon employment, unless the master is negligent in 
some matter he expressly or impliedly contracts 
with the servant to do—is the well-settled law of 
this State. 

“Who is a fellow servant within the meaning 
of this rule, is a question much discussed, upon 
which the authorities very essentially disagree. 
This general rule has been extracted from the au¬ 
thorities; ‘the decided weight of authority is to the 
effect that all who serve the same master, work 
under the same control, derive authority and 
compensation from the same common source, and 
are engaged in the same general business, though 


it may be in different grades or departments of it, 
are fellow-servants, who take the risk of each 
other’s negligence. The fact that the negligent 
servant, in his grade of employment, is superior to 
the servant injured, does not, in the opinion of most 
of the courts, take the case out of the rule; they are 
equally fellow-servants and the master is not liable. 

. . . A true expression of the rule seems 

to be, that, in order to charge the master, the 
superior servant must so far stand in the place 
of the master as to be charged with the per¬ 
formance of duties towards the inferior servant, 
which under the law, the master owes to such a 
servant.’ 2 Thomp. Neg. Instructed by these 
rules and legal definitions, our minds incline to the 
opinion that the present action is not maintain¬ 
able.” 

The removal of “the scaffolding and the stuff on it in 
order that they might continue with the work of putting up 
the forms to reinforce” (Rec., p. 16), was a mere detail 
incidental to the work of fire-proofing that might be left to 
the foremen and men under their control, and any 
negligence in connection with it was not a violation of a 
master's duty, but the act of a fellow servant merely. In 
the case of Southern Ind. R. Co. vs. Martin, 160 Ind., 
280, the complaint alleged that defendant had a track, 
engines, etc., and that plaintiff, with many others, were 
employees of defendant engaged in loading and hauling 
stone on defendant’s train, and u were all in charge of one 
George Mathieu, the defendant's manager of said train 
and work, and who had full charge and management of said 
train and work done therewith; that said Mathieu was also 
the foreman of the defendant and in charge of its work 
in hauling and loading and unloading stone, and was 
its vice-principal and representative'," that a wire rope was 
used to remove the stone from flat cars; that defendant 
had taken two cars loaded with stone to a certain place 
and was returning with the empty cars, and a number of 



defendants employees, including plaintiff, were riding on 
said cars, and said wire rope was lying on the second 
car forward; that while the cars were running twenty 
miles an hour, the said Mathieu, foreman and manager 
of the train, ordered and directed plaintiff and others to 
straighten out said cable and take one end to the engine, 
and directed plaintiff to manage the uncoiling of the 
cable; that said Mathieu in person directed said rope to be 
taken over the coupling of the first and second flat cars so 
in motion, and that said order was negligently given in 
that Mathieu failed to place any one at the connection of 
said cars, and failed to direct any of its employees to hold 
said rope up so as not to allow it to drop through be¬ 
tween the cars and catch on the ties, that Mathieu knew it 
would endanger the employees so to uncoil the rope, 
and to fail to place a person at said point to hold up the 
rope; that the defendant, through its said manager 
Mathieu, was negligent in giving such orders for the 
reason that he kne*v or should have known in the exercise 
of reasonable care, that the cable was liable to catch; that 
it did catch and injure plaintiff, etc. 

Gillett , J .: “We do not perceive how this para¬ 
graph of complaint can be upheld, either upon 
common law principles, or by virtue of the Em¬ 
ployers’ Liability Act. Looked at from either 
point of view, the paragraph has marked 
deficiencies. If we assume the former theory, we' 
find that the paragraph when stripped of its 
conclusions relative to the position of the man 
Mathieu, does not disclo e that he w s a vice- 
principal. He may have been the foreman, and a 
man that appellee was bound to obey, and he 
may have had charge of the work generally , and yet 
not have been the master’s alter ego in respect to 
those duties that the master owed the servant, 
for such duties may have been devolved upon 
another and even an inferior servant. The latter 
duties can not be delegated in such a way as to 


absolve the master, and, therefore, whether he 
makes no provision for their discharge, or charges 
a servant with their performance, the neglect, if 
any, is the master’s because it is a master s duty 
that is neglected. ... If, therefore, in at- 
tempting to prepare a complaint in a case of this 
general character, there were more attention 
given to the effort to state facts showing that the 
alleged negligent employee was charged with the 
duties that belonged to the master, and less at¬ 
tention bestowed upon the endeavor to manifest 
the relatively high station and authority of the de¬ 
linquent employee, there would be fewer reversals 
of such cases on appeal. Disregarding the con¬ 
clusions in the pleading, as we must, it is our judg¬ 
ment that it does not show that IVIathieu was not 
a mere fellow servant of appellee’s. 

“Still looking at the complaint from the com¬ 
mon law point of view, we have to observe that 
whatever the authority and position of Mathieu , it 
appears that in giving the order in question he acted 
as a mere foreman. We need not state the duties of 
the master, for they are well understood. See 
Northern Pac. R. R. Co. vs. Peterson, 162 U. S., 
346. It is ^sometimes a matter of difficulty 
to make an application of the duty of the master 
with reference to the furnishing of a proper place 
to work, but we think that the paragraph of com¬ 
plaint that we are considering can not he up¬ 
held on the theory that the master had omitted to 
furnish a proper place. The train and every 
appliance that the appellant had furnished may 
be presumed to have been proper, and it may be 
presumed that it had no notice that Mathieu 
was not a proper man to entrust with the duty of 
acting as foreman in the performance of the par- 
ticular work. The whole matter was one of detail 
that the foreman and the men might properly be 
permitted to attend to in their own way. 

u lf a man may be a foreman, and not necessarily 
a vice-principal , as the authorities clearly point 
out, it must needs follow that the men under-him 
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ordinarily assume the risk of his negligence in the 
capacity of foreman. While the common law holds 
the master to the performance of the duties that 
the law imposes upon him, yet it recognizes his 
right to delegate the duties of a foreman, with no 
responsibility to his other servants, further than to 
use due care not to employ or retain an incompe¬ 
tent or negligent foreman. 0 

'File authorities on this subject are very numerous, but 
we shall only refer in detail to one more—that of Southern 
Ind. R. Co. vs. Harrell, 161 Ind., 689—in which the court 
has very clearly stated the rule for determining when an 
employee may be considered a vice-principal. 

“The controlling consideration in determining 
whether an employee is a vice-principal is, not his 
comparative rank, not his authority to command, 
and not his authority to employ and discharge, but 
whether he is the representative of the master in 
respect to those duties which the master can not 
escape by a delegation of them. 

“One of the leading duties of a master, except 
in instances when it can be said that the complain¬ 
ing servant has assumed the particular risk, is to 
use ordinary care to keep the place where such 
servant is employed in as safe a condition as the 
„ nature of the employment fairly admits of. To 
make the abtove statement certain requires a cbn- 
sideration of the meaning of the word ‘place. 1 
If by this is meant that the master, by himself or 
representative, must be always present to ward 
off every transient peril that may menace the 
servant in the particular spot or place that he may 
chance to occupy while engaged in the perform¬ 
ance of his work, then it must be affirmed that the 
rule of law devolves upon the master a duty 
that in many instances it would be wholly im¬ 
practicable to discharge. . . . And if some 

limitation be not put upon the word ‘place? 
as respects transient dangers in the conducting of 
the details of the business, then every one of such 







servants becomes, for some purposes, a vice¬ 
principal, and the integrity of the co-servant rule 
is destroyed. . . After all we think that there 

is but one test by which the master’s liability to a 
servant in such cases is to be determined, and that 
is the one already suggested—was it a master's 
duty that was neglected?” 

See, also— 

Brabham vs. Am. Telegraph & Telephone Co., 71 

S. C., 53. 

• 9 

Lach vs. Burnham, 134 Fed., 688. 

B. & O. R. Co. vs. Baugh, 149 F. S., 368. 

Obrien vs. Am. Diedging Co., 53 N. J. L., 291. 
Collins vs. Danforth Co., 36 App. D. C., 592. 

t 

Bergler, the job superintendent, denies that he gave 
^ the order to move the scaffolding and iron beam (Rec., p. 
23), and Price confirms this (Rec., p. 24). But even as¬ 
suming that Bergler did give the order himself to have 
this scaffold and iron beam moved, it does not materially 
alter the leyal aspect of the case. As has already been 
mentioned in this brief, Weser, a witness for appellee, 
testified that “an order was given to remove the scaffold¬ 
ing and the stuff on it in order that they might continue 
with the work of putting up the forms to reinforce” 
(Rec., p. 16) ; and Bergler stated “that they never moved 
other people’s stuff; but when they get right up against 
it, they have to move it to keep on with the work" (Rec., p. 
23). These statements, taken in connection with the 
general duties of the laborers as disclosed by the record 
(Rec., pp. 12, 13, 17, 19, 20, 22, 26), show conclusively 
that the removal of this material was a necessary incident 
to the work of the Fire Proofing Company; and there is no 
testimony to the contrary. It is adinitted by appellee that 
Bergler gave no particular directions as to how this work was 
to be done (Rec., p. 17); and having furnished proper ap- 
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pliances (Rec., pp. 15, 17), and competent men to do this 
work, the details could properly be left to the forefoian 
and men under his supervision and control, as has been 
shown in the cases already cited,- The njaster (the ap¬ 
pellant company in this case) did all that the law required 
of it, and it ought not to be held responsible for the hap¬ 
pening of this injury to appellee, which at the most was 
only a very regrettable accident. 

It is respectfully submitted that, for the reasons stated, 
the judgment should be reversed. 

WALTER C. CLEPHANE, 

♦ ALAN O. CLEPHANE', 

Attorneys for Appellant. 
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NATIONAL FIRE PROOFING COMPANY, A COR¬ 
PORATION, Appellant , 

VS. 

WILLIAM E. CRUTCHLEY. 


BRIEF FOR APPELLEE. 

Statement of Case. 

The declaration, as it was considered by the jury, con¬ 
tained four counts, the first count of the declaration aver¬ 
ring: 


“Tlie said work of the said defendant was that of 
placing concrete floors and roofing in said building, 
and that the said defendant had nothing whatever to 
do with any of the structural iron or any of the iron 
work on said building, and that the laborers employed 
by said defendant were employed for the sole purpose 
of placing the said cement floors and roofing in said 
building, and the building of the necessary wooden 
floors or forms for that purpose, and that none of the 





2 


workmen employed by the said defendant were skilled 
in the handling of structural iron or any kind of iron; 
that on the day aforesaid, the said superintendent of 
the said defendant ordered certain of the workmen 
employed by the said defendant to remove certain iron 
beams, some of which were of great weight, that the 
said superintendent knew that the said men so ordered 
were not skilled or accustomed to handling the said 
iron beams aforesaid, and plaintiff avers that it zvas 
the duty of the said defendant to have said iron handled 
safely by skilled and proper persons, and, yet, notwith¬ 
standing its said duty, the said defendant, through its 
superintendent, ordered certain of the said laborers 
unskilled in the handling of said iron to remove the 
said iron, as aforesaid, and that while removing the 
same they unskill fully and negligently attached a rope 
to a large beam, which said beam, by reason of not 
being properly fastened, fell and struck the plaintiff.” 

The second count continues as the first count, down to the 

words: 

“That the said superintendent of the defendant or¬ 
dered certain employes of the said defendant to remove 
certain iron,” 

and then continues, 

“and said work being dangerous, it then and there be¬ 
came and uus the duty of the defendant to give proper 
zmrning to persons approaching zvltere said work zvas 
being done; that the said plaintiff approached the place 
where said work was being done, without any knowl¬ 
edge of the fact that said iron was being moved, and 
without warning to him, an iron beam fell and struck 
the said plaintiff on the head.” 


This count differs from the first count in the fact that 
it alleges that the work was dangerous, and that no proper 
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warning was given by the persons who were handling the 
said iron, and that some warning ought to have been given 
of the doing of the work which was not within the ordinary 
risk assumed by the plaintiff. 

The third count is as the first, except in this, that it treats 
the act of removing the iron beam as within the ordinary 
scope of the defendant’s business, and avers: 

“That the said superintendent knew that the said 
men so ordered were not skilled or accustomed to hand¬ 
ling the said iron beams aforesaid, and the plaintiff 
avers that it was the duty of the said defendant to 
employ servants who were capable of doing everything 
necessary to a proper performance of the work of the 
said defendant, in and about which the said defendant 
zvas engaged, and it became necessary to remove said 
iron beams; that the said employes of the defendant 
zvere unskilled in the handling of the said beams, and 
that although they were so unskillful, and said unskill¬ 
fulness being knozmi to the said superintendent, they 
were ordered to handle said iron beams aforesaid, and 
in handling the same, one fell and struck the plaintiff 
on the head.” 

The fifth count alleges an improper place furnished to 
work, by reason of the defendant permitting unskilled work¬ 
men to handle structural iron or iron of any kind. This 
count says: 

“That on the said day aforesaid, the said superin¬ 
tendent of the said defendant ordered certain of the 
workmen employed by the said defendant to remove 
certain of the iron beams, some of which were of great 
weight, and that it was the duty of the said defendant 
to furnish to the said plaintiff a proper place wherein 
to work and to keep said place at all times safe; that 
while said plaintiff was engaged in said work, the said 
defendant failed to keep said place in a safe and proper 
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condition, and to have someone ready to warn that 
the said place was not in a proper condition; that said 
place was unsafe in that said employes of the said de¬ 
fendant were removing in a careless and negligent man¬ 
ner, by order of the said superintendent, certain iron 
beams, and while the plaintiff was engaged in his work 
in and about the said building, one of the beams fell 
and struck the plaintiff on the head.” 

To this declaration a demurrer was filed and overruled, 
and defendant then pleaded the general issue, on which issue 
was joined, and at the trial of the issue a verdict was ren¬ 
dered for the plaintiff in the sum of $6,000. 

Before taking up and considering the evidence, we will 
briefly refer to the charge of the Court and the exceptions 
taken to that charge, the only questions of law involved in 
this appeal being on the exceptions to the charge and on the 
refusal of the Court to instruct the jury to return a verdict 
for the defendant. 

The Court in its charge, referring to the declaration, 
stated that there is a good deal in the declaration that is 
practically admitted; that the plaintiff was there at work for 
the defendant; that he was there as a carpenter, and the com¬ 
pany was doing the cement work, as described in the decla¬ 
ration; that there was also structural iron work being done 
on the building by an independent company, and the declara¬ 
tion alleges that the defendant had nothing to do with the 
structural iron work, and that is admitted, there being no 
controversy about it; that there was a scaffolding there, and 
the iron beam upon it that was in the way of defendant’s 
work and needed to be removed; that it zvas no part of the 
business of the defendant company to remove that scaffold¬ 
ing and beam; that that zvas the business of the iron com¬ 
pany; that certain of the employes of the defendant com¬ 
pany undertook to remove that scaffolding and beam, in 
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order that the business of the defendant company might 
go on there more expeditiously. The Court then said: 

“It is alleged in the declaration that this (referring 
to the removal of the iron beam) was done under the 
order of the superintendent in charge of that building 
for the defendant company, and that is an important 
allegation, and as to that you have heard some argu¬ 
ment. There is evidence tending to show that Mr. 
Bergler, who was the superintendent of that building, 
for the defendant company, gave the order himself 
to have that done. There is evidence contradicting 
that statement. If you find that he gave the direc¬ 
tions himself in person to have that scaffolding re¬ 
moved, which included, of course, the removal of the 
beam upon it, then that allegation is proved. If he did 
not in person give the direction, then a question of 
fact arises a little different from that, because there 
is no doubt that Price gave the direction, and the ques¬ 
tion is whether the allegation in the declaration that 
the superintendent gave it is satisfied by proof that 
Price gave it, and that depends upon the question 
whether you find upon the evidence that Price was, in 
the absence of Bergler, the superintendent. He might 
be. There is no law against his being in the place of 
Bergler. If you find on the evidence in the case that, 
in the absence of Bergler, he exercised Bergler’s au¬ 
thority, and acted in his stead, and if you find that that 
was the course of business there in the construction of 
that building,—and there is some evidence, as I recol¬ 
lect the testimony of the witnesses, tending to show that 
when Bergler was not present, his authority was exer¬ 
cised by Price, I mean rightfully exercised, with the 
understanding that he should do that, and that that 
was the course of business there in the construction of 
the building,—if you find that fact established, then it 
would make no particular difference whether Bergler 
himself gave the order, or whether Price gave it. But 
in one way or the other, it would be necessary, in order 
to find for the plaintiff in this case, to find that the 





order was given by the superintendent in person, or 
by one who, for the time being, was acting in his place, 
rightfully, as the superintendent.” 

Speaking of what risks the plaintiff assumed, the Court 
said: 

“When he went there to work for the defendant 
company, he assumed the ordinary risks of his em¬ 
ployment, and as has been said to you, if this beam had 
been removed by the iron company, no matter how 
carelessly those men had done it, the defendant com¬ 
pany would not be liable to this plaintiff, because, when 
lie went there, he knew that he would be working side 
by side with the men of the iron company, and he knew 
that the defendant had no control over them, and that 
he simply had to take his chances as to their careless¬ 
ness ; that is, he assumed these risks. 

“But, he did not assume the risk of his company do¬ 
ing the work of the iron company, for he had no reason 
to suppose that they would be doing the work. A man 
might be perfectly willing to take his place side by side 
with a company doing its own work, when he would 
not be willing to work where a company exercising a 
different employment undertook to step in and do the 
work of another trade. So that, so far as the extra 
risk is concerned, which arose from the defendant com¬ 
pany, through the orders of its superintendent, attempt¬ 
ing to do the work of the iron company, this plaintiff 
did not assume that risk.” 

Speaking of the claim of the plaintiff’s right to recover 
by reason of incompetent and unfit men, the Court said: 

“Now, it is alleged here as a ground of recovery, 
first, that the defendant, through its superintendent, 
sent incompetent, unfit men to do that work, men un¬ 
skilled in doing it and unaccustomed to it, and that it 
was by reason of that that the accident occurred. There 
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is a question of fact for you to determine. Were 
those four men who were set to work to remove this 
scaffolding and beam, and more particularly the two 
men who were sent upon the scaffold, unfit men, and un¬ 
safe men to have been entrusted with that work, so that 
it was an act of carelessness on the part of the defend¬ 
ant to have set them about it? If you find that that 
was the cause of this accident, then there was a 
violation of duty upon the part of the defendant for 
which the plaintiff would be entitled to recover, if the 
damages were caused thereby.” 

The Court further said: 

“If you find in favor of the plaintiff concerning what 
I have been talking about up to this time; that is, that 
these men were sent there by the superintendent of the 
defendant company to do this work, then the plaintiff 
did not assume the risk of those men doing the work 
carelessly, and if they did it carelessly, as is charged in 
the declaration, and the injury to him occurred as the 
direct and proximate result of that carelessness, then 
he may recover. For their carelessness in working 
along with him, doing the work that the defendant com¬ 
pany undertook to do, for such carelessness on the part 
of his fellow servants this plaintiff could not recover, 
because he assumed that risk. But, as I say, he did 
not assume the risk of their carelessness in attempting 
to do the work of the iron company. And so, even if 
they were competent men; that is, if the superintend¬ 
ent was not negligent in sending them to do the work 
on account of any unfitness on their part to do it, yet, 
if in doing it they did it carelessly, negligently, then 
the plaintiff would have a right to recover, because that 
was a risk that he did not assume.” 

Again the Court said: 

“It is further alleged, as a ground of recovery, that 
the defendant made this an unsafe place to work in by 
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sending these men to remove that bar on the scaffold¬ 
ing in the way in which they were doing it; that the 
defendant company was under no obligation to do that, 
but it assumed to undertake to do it, thereby making 
this a dangerous place for the plaintiff to work in, 
and failed to give him any reasonable warning of the 
danger and risk which the defendant was imposing 
upon him and subjecting him to. Now, when the de¬ 
fendant company undertook to do that work, if it did 
undertake it in this way, then it was bound to exercise 
reasonable care and diligence with respect to the plain¬ 
tiff and other men working for it, and to give them a 
fair warning as to the new and extra risk which was 
resulting from their undertaking to do this work, which 
the plaintiff had a right to expect would be done by 
the iron company, and if there was a failure in respect 
to that duty, and the injury resulted to the plaintiff 
as the direct and proximate result of that negligence, 
then, upon that ground the plaintiff would be entitled to 
recover. ” 

Thus did the Court in the charge lay down the law of 
this case, and to that charge the following exceptions were 
taken (Record, p. 30): 

“Mr. Walter Clephane: Defendant's counsel desires 
to have an exception noted, first, to the refusal of the 
Court to direct a verdict for the defendant; second, to 
so much of the charge of the Court as stated that the 
liability might depend upon the cpiestion whether they 
find from the evidence that Price was, in the absence 
of Bergler, the superintendent. 

“This exception is based upon two grounds: First, 
that according to counsel's recollection the evidence 
showed that Bergler was always upon the building; and 
second, that, according to counsel’s recollection, there 
is no evidence to show that, in the absence of Bergler, 
Price was vested with the power of superintendent. 

“He also desires to have an exception noted to so 
much of the charge of the Court as stated that the 
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plaintiff did not assume the risks incident to the re¬ 
moval of this beam by the defendant company, upon 
the ground that that principle does not apply in a case 
where the evidence does not show that the risk was in 
any manner changed or increased by the doing of this 
work by the defendant, over what it would have been, 
had it been done by the iron company. 

“Mr. Baker: In connection with that might I make 
this suggestion. The Court said he assumed the risk 
of the negligence of the iron company, but that might 
be qualified by saying as far as the defendant is con¬ 
cerned. He might have had a right of action against 
the iron company. 

“The Court: That is an academic question. Of 
course, he might. The jury do not know anything 
about that. 

“Mr. Baker: That is true. 

“Mr. Walter Clephane: Also an exception is desired 
to be noted upon the ground that, according to coun¬ 
sel’s recollection, there was no evidence tending to 
show that the men who were lowering the beam were 
incompetent to perform that work. 

“The Court: All these exceptions, both those stated 
by Mr. Baker, and those now stated by Mr. Clephane, 
will be noted.” 


ARGUMENT. 

Instead of referring to the evidence in the statement of 
the case, we will take up and consider the propositions raised 
by the exceptions separately and under each refer to the 
evidence as set out in bill of exceptions. 

These exceptions raised the following questions of law, 
and no others: 

First, the refusal of the Court to direct a verdict for the 
defendant; 

Second, the exception to so much of the charge as stated 
that the liability might depend upon the question whether 
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they find from the evidence that Price was, in the absence 
of Bergler, the superintendent. 

This last exception is based upon two grounds: First, the 
evidence shows that Bergler was always upon the building; 
and second, that there is no evidence to show that, in the 
absence of Bergler, Price was vested with the power of 
superintendent. 

Third, the exception to so much of the charge of the 
Court as stated that the plaintiff did not assume the risks 
incident to the removal of this beam by the defendant com¬ 
pany, upon the ground that the principle does not apply in a 
case where the evidence does not show that the risk was 
in any manner changed or increased by the doing of this 
work by the defendant, over what it would have been, had 
it been done by the iron company. 

Fourth, That there was no evidence tending to show that 
the men who lowered the beam were incompetent to perform 
that work. 

These are the only questions raised by the exceptions 
taken ai the trial. 

The specification of errors contained in the brief are 
seven in number, but under the exceptions the only assign¬ 
ments of error necessary to be considered are the first, sec¬ 
ond, third, fourth and seventh. The fifth and sixth have 
no place in the record, because no exceptions were taken 
covering any points raised by them. 

First. 

We will first take up and consider the proposition of 
law raised by the second exception: 

TO SO MUCH OF THE CHARGE AS STATED 
THAT THE LIABILITY MIGHT DEPEND UPON 
THE QUESTION WHETHER THEY (THE JURY) 
FIND FROM THE EVIDENCE THAT PRICE WAS, 


* 
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IN THE ABSENCE OF BERGLER, THE SUPERIN¬ 
TENDENT. 

The two grounds upon which this exception was based 
are that the evidence showed that Bergler was always upon 
the building, and that there is no evidence to show that, in 
the absence of Bergler, Price was vested with the power of 
superintendent, the Court having charged the jury, by rea¬ 
son of a conflict in the testimony as to whether Bergler or 
Price gave the order, that if the jury believed that Price, not 
Bergler, gave the order, and that Price was acting in the 
place of Bergler as superintendent, then he was acting for 
Bergler and could be considered as the superintendent of 
the said defendant company. 

The evidence is as follows: 

William E. Crutchley testified that the plaintiff was or¬ 
dered to go to the floor below by Mr. Roy Price, “who was 
superintendent there under Mr. Tony Bergler, foreman 
under Mr. Bergler; Mr. Bergler was superintendent there.” 
(Record, p. 11.) That Roy Price ordered him down to the 
next floor. Price was a kind of superintendent there, under 
the superintendent there. Joe Edelin was foreman there, 
and there were several other foremen there. “Q. And only 
one superintendent on the building? A. Yes, Mr. Bergler, 
and Mr. Roy Price was under Mr. Bergler.” Mr. Bergler 
was the superintendent of the building, and then these va¬ 
rious foremen were under him, and it was one of these fore¬ 
men, Price, who ordered plaintiff down, and it was when he 
was obeying that order that he was hurt. (Record, p. 13.) 

Charles F. Weser testified: 

“Q. You and Mr. Crutchley were both under Mr. 
Price, as I understand, were you not? A. Well,—oh, 
yes, we were subject to his orders.” (Record, p. 17.) 

William Kline, a witness on behalf of the defendant, testi¬ 
fied that Anthony Bergler was general foreman in charge 
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of the company's work on the Bureau of Engraving and 
Printing (Record, p. 20). Mr. Price was one of the main 
construction men making and putting up the centering under 
Mr. Bergler. 

“Q. What was Price's position at that time? A. 
Price was one of the main construction men, centering, 
putting up the centering, making and putting up the 
centering under Mr. Bergler. He was his right-hand 
man. 

“O. Did Price have any men under him? A. Yes, 
sir.” (Record, p. 21.) 

Witness further testified that Price had under him about 
twenty carpenters, including Edelin and Weser (Record, p. 
22 ). 

“O. Price was Bergler’s right-hand man? A. That 
is what I would say, under him on the centering only, 
on the carpenter work.” 

The Fire Proofing Company had anywhere from one to 
eighty carpenters on the building. Price was right-hand 
man, as far as the carpenters were concerned, under Bergler. 

“Q. When Bergler was not on the building, who 
represented the National Fire Proofing Company there. 
Price? A. Well, he would be one, but there was no 
one else assigned to represent us there on any tech¬ 
nicality but Bergler, at that time.” (Record, p. 22.) 

Anthony A. Bergler testified that there was a man named 
Price employed there in November, 1912, who was a fore¬ 
man in the making gang, and part of putting up at the same 
time. Weser was foreman, a sub-foreman. Price was more 
of a making foreman, and Weser had supervision of putting 
it up. (Record, p. 22.) Again, that under witness was 
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Price, also Weser, and also the laborers there. Price had 
more to say than Weser, because he was employed before 
Weser, and witness had put him in charge of the making 
gang. That is the reason Price had more authority than 
Weser did. The making gang has the construction of the 
beam to pour concrete in. 

“Q. So really when you were not there, Price repre¬ 
sented you? A. Yes, sir. 

“O. What was Price’s title? Was he assistant super- 

rV 

intendent? A. He was foreman. You see, I had three 
foremen and other sub-foremen.” 

Crutchley was a carpenter in the making and putting up 
gang, under Price and Weser. When Crutchley was hurt, 
Bergler was down at the office. (Record, p. 23.) 

Roy Price testified that Bergler was superintendent of the 
job. Witness was assistant carpenter. Weser was an assist¬ 
ant. Thereupon witness was asked the following questions 
(Record, p. 25) : 

“O. When Mr. Bergler was not there, who super¬ 
intended the building? A. Mr. Bergler was there all 
the time. 

“O. He was there all the time? A. Yes, sif; I do 
not know a day he was off, from the time we started 
until we finished.” 

Witness superintended the putting up of the forms around 
the iron structure. 

“By the Court: 

“Q. Was it your work that was being delayed by 
their failure to take away this beam? A. Yes, sir, it 
was. 

“O. Your own particular work, of which you were 
superintendent? A. Yes, sir.” 
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This is the testimony that appears in the record, and still 
counsel for the appellant would have the Court believe that 
there is no evidence that warranted the Court in telling the 
jury that if they found that there was some evidence that 
when Bergler was not present, his authority was exercised 
by Price, and that if they found that fact established, then 
it would make no particular difference whether P»ergler him¬ 
self gave the order, or whether Price gave it. Bergler him¬ 
self answers the first objection of counsel, “that the evi¬ 
dence showed that Bergler was always upon the building." 
He says himself he was down in the office when the acci¬ 
dent happened. He further testifies that he went from the 
building to Miller’s office, to instruct them to move the beam. 
The evidence is overwhelming that in the absence of Berg¬ 
ler, Price was vested with the power of superintendent. 
The witness, Kline, who ought to know if that fact were 
true, so testifies. He was his right-hand man, one of the 
main construction men, and when Bergler was away, he 
would be the one that represented the National Fire Proof¬ 
ing Company on the building. 

This was a question of fact that the Court submitted to 
the jury, and there was certain evidence that warranted its 
submission. * If the declaration had alleged superintendent 
or assistant superintendent, no issue of this kind would have 
been raised, and we will briefly refer to the testimony 
as to how the order was given, in order to show that if the 
Court committed any error at all, he did it in favor of the 
appellant, because, so far as the liability of the defendant is 
concerned, we shall show that it is absolutely immaterial 
whether the order was given by Bergler, or whether it was 
given by Price, and that there would not have been any issue 
of this kind in the case, if the Court had not treated the 
declaration, by the use of the word “superintendent” as re¬ 
quiring a superintendent of the building, and not merely a 
superintendent over the plaintiff. 
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As stated before, it was no duty of the defendant to re¬ 
move the iron beam or the scaffolding and lumber upon 
the scaffolding. It was removed because it was in the way 
of the defendant’s employes working there, and was re¬ 
moved either by order of Bergler or Price. 

Weser (Record, p. 15) testifies that on this particular 
morning our superintendent, Bergler, gave orders to this 
Mr. Price, in the presence of witness and a foreman named 
Edelin, who worked for the defendant,—he told witness to 
have this stuff removed—that is, Price did, and in turn, 
witness took four laborers and sent two on top to move this 
stuff and two down to receive it, to be sure that everything 
would be safe and nobody would get hurt. 

“Q. And Price had requested you to have that scaf¬ 
folding removed? A. In the presence of Mr. Berg¬ 
ler—in fact, Mr. Bergler was the man who first told 
him, in the presence of us four, to have this stuff re¬ 
moved so he could go ahead with the work, and Price 
in turn told me, and I in turn taken these laborers and 
proceeded to have the stuff cleared. 

“Q. When Bergler told you that, to have this scaf¬ 
folding removed, he pointed to that particular scaffold¬ 
ing, did he? A. Yes, sir. 

“Q. He said nothing about any iron beam being 
there? A. No, sir. 

“Q. And Price told you immediately upon receiving 
Bergler’s order? A. I think in his presence; yes, sir, 
Mr. Bergler was there.” (Record, p. 17.) 

The conversation between Bergler, Price and witness took 
place directly under the scaffolding. Then Bergler went off, 
and neither Bergler nor Price gave any specific orders how 
to remove it. At the time the accident happened, witness 
did not have any carpenters under him, but reported to 
Price that Edelin had come back, and Price said: “You 
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kind of look after the laborers and see about getting this 
stuff hauled around.” 

Bergler testifies (Record, p. 22) that he remembers a con¬ 
versation the morning of the accident in the presence of 
Price, but he could not say where Weser was at the time, 
but he said it pretty loud, that he notified the superintendent 
of the J. Henry Miller Company to remove that beam off 
the material up there so they could go ahead with the work. 
Witness told Price that he would go down and notify Mr. 
Elgin, superintendent for the Miller Company, to move that 
stuff so the Fire Proofing Company could go ahead with 
their work. It was the Miller Company's beam. Witness 
testified that they never moved other people’s stuff. In 
response to a question whether he remembered having a 
conversation with Weser after Crutchley was injured, in 
which he accused Weser of removing the iron beam, and 
Weser told him that he ordered him to move it, witness 
says he might have had, but could not recollect it, but he 
states positively that he did not, in the presence of Weser, 
order it to be removed, but Weser might have been present 
when he said he was going down to Miller's office to see 
that it was moved. 

Price testifies (Record, p. 24) that the beam was moved 
by men under the direction of witness, because it stopped the 
Fire Proofing Company’s work. When he told Weser to 
get it out of the way, he did not tell him how to do it, nor 
how many men to take, nor what appliances to take, but 
went on about his work and did not know anything about 
what was done until he was told Crutchley had been hurt. 
The beam was fourteen feet long (Record, p. 25). 

Again, he did not have a conversation with Mr. Bergler 
the morning the beam was moved, in which Bergler told 
him to go ahead and have it moved. Bergler said he would 
go and see Miller’s superintendent. Weser was on that 
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floor, but lie could not say whether or not he was standing 
in their presence. Witness took the responsibility of re¬ 
moving the beam, which he knew utis up there, and did not 
tell Mr. Bergler. When witness told Weser to move it, he 
went away and did not bother any more about it, for Mr. 
Weser was supposed to know how to move it. Weser is 
not an iron worker; he is a carpenter. Bergler did not tell 
witness to go ahead and move the beam. He conceived the 
idea himself. 

Both Bergler and Price knew the iron beam was on the 
scaffolding, although Weser did not. 

From this evidence there is no question but that either 
Bergler or Price ordered the iron beam to be removed, and 
both Bergler and Price were superintendents, as far as the 
plaintiff is concerned. The Court went further than it was 
necessary for him to go, and if Price did the ordering, as he 
states, plaintiff would have been entitled to recover. We 
called the Court’s attention to this fact (Record, p. 30), 
that if the declaration had used the words “assistant super¬ 
intendent,” or even “foreman,” that this controversy would 
not have arisen. The Court suggested that it was too late 
then to amend the declaration, but we respectfully submit 
that the word, “superintendent,” in the declaration, means 
superintendent so far as the plaintiff is concerned, and the 
testimony is that Price was the superintendent of the work 
in which the plaintiff was engaged. If the case were to fail 
by reason of testimony of this character, how easy it would 
be for a defendant to shirk responsibility by putting liability 
on an assistant superintendent, instead of a superintendent. 
If the evidence had shown that Price was the only one that 
had given the order, under the declaration we would have 
been entitled to go to the jury, because there is nothing in 
the word, “superintendent,” that would cause a variance 
between the testimony offered by the defendant as to the 
order having been given by Price, not by Bergler. 
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In the case of Standard Oil Company vs. Brown, 208 
U. S., page 78, the Supreme Court of the United States 
went further than it is necessary for the Court to go in 
this case. In that case the charge was an unsafe place to 
work, and it was alleged that there was a variance between 
the allegation and the proof in that the evidence showed that 
a servant employed in a dimly lighted stable, who had never 
been advised of the existence of a hole in the ceiling, nor 
of its purpose, was struck by a bale of straw, dropped 
through the hole by a fellow employe, without warning, and 
the allegations in the declaration were that the employer’s 
negligence consisted in failing to discharge its duty not to 
permit hay and feed to be passed through the hole without 
proper warning and timely notice. The Court held that 
such a variance was not fatal, saying: 

“The rule is familiar and elementary that the plead¬ 
ings and proof must correspond, but a rigid exactitude 
is not required. In Nash vs. Towne, 5 Wall., 089, 698, 
18 L. Ed., 527, 528, it is said that modern decisions in 
regard to the correspondence between the pleadings 
and the proof are more liberal and reasonable than for¬ 
mer ones, and states the rule to be by statute in the 
Federal courts ‘to give judgment according to law and 
the right of the cause.’ It was observed that it is the 
established ‘general rule in the state tribunals that no 
variance between the allegations of a pleading and the 
proofs offered to sustain it shall be deemed material, 
unless it be of a character to mislead the opposite party 
in maintaining his action on a defense on the merits/ 
The final comment of the court is that irrespective of 
those statutes, however, no variance ought ever to be 
regarded as material where the allegation and proof 
substantially correspond. See also Liverpool & L. & 
G. Ins. Co. vs. Gunther, 116 U. S., 113, 29 L. Ed., 575, 
6 Sup. Ct Rep., 306; Baltimore & P. R. Co. vs. Cum¬ 
berland, 176 U. S., 232, 238, 44 L. Ed., 447, 451, 20 
Sup. Ct. Rep., 380. 





“In the case at bar, the company could not have 
been misled. It made no objection to the testimony 
of the plaintiff (defendant in error here). It replied 
to it by testimony of like kind. It did not indicate in 
what way the proof varied from the pleadings, nor 
move for a continuance. Moreover, we think the 
pleadings, though inartificially drawn, were sufficient 
to notify the company that one of the grounds of action 
was the omission of duty to inform those whose em¬ 
ployment made it necessary to be in the stable, of the 
danger to them of the use to which the hole was put.” 

In Kniceley vs. W. Va. Mid. Ry., 64 W. Va., 278, the 
Court said: 

Where the difference between the allegation and 
the proof is mere matter of detail, as for instance where 
the declaration says a collision caused the lumber to 
be thrown on the plaintiff, while the proof is that it 
causes him to fall from the car, this is mere erroneous 
matter of specification and a variance, if any, is imma¬ 
terial. 

In 236 Ill., 9, Gathman vs. City of Chicago, the declara¬ 
tion charged that O’Connor was employed by the city at a 
bridge which caused the injury to the appellee, and the evi¬ 
dence showed that O’Connor was not present at the time of 
the accident, but the actual work on*the raising of the 
bridge at the time appellee was injured was performed by 
two persons in the employ of O’Connor and not employed 
by the city. The Court held that there was no variance; 
that O’Brien and McDonald, the two persons employed bv 
O’Connor, stood in the place of O’Connor and the negligence 
of O’Brien was the negligence of O’Connor, and the fact that 
O’Brien gave the order to have the bridge raised, and not 
O’Connor, sustained the averment of the declaration that it 
was the negligence of O’Connor which caused the accident. 

Indeed it has been held that where on the evidence a 
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plaintiff is entitled to recover, it is not reversible error if an 
amended declaration could cover that evidence. In other 
words, if on the testimony in this case plaintiff has a right 
to recover, the fact that the declaration did not use the 
words, “assistant superintendent,” or “foreman,” cannot aid 
the appellant, because if the plaintiff has a right of action on 
the evidence, the Court is not going to regard an alleged 
variance fatal when it could have been cured by amend¬ 
ment. 

104 Fed., G47 (Haley vs. Kilpatrick), the Court said: 

Complaint is made that there is a variance between 
the proof and the pleadings, but where the proof sup¬ 
ports a verdict, the pleadings will be treated as amended 
to conform with the proof. 

A reversal will not be granted where error com¬ 
plained of does not injuriously affect the substantial 
rights of the parties. Speaking of this question in Kerr 
vs. Corby, 211 Fed., 040, the Court says: 

“In Miller & Co. vs. Wilkins, decided by this 
Court in October, 1913, 209 Fed., 582, we held 
that a reversal will not be granted where the error 
complained of does not injuriously affect the sub¬ 
stantial rights of the parties. In Press & Co. vs. 
Monteith, 180 Fed., 35G-3G2, the United States 
Circuit Court of Appeals for the Second Circuit 
stated the rule as follows, viz: 

“The more rational and enlightened view is that 
in order to justify a reversal, the Court must be 
able to conclude that the error is so substantial as 
to affect injuriously the appellant’s rights. Preju¬ 
dice must be perceived, not presumed or imagined.” 

In 93 Fed., 379 (Keener vs. Baker), the Court said: 

Indeed the rule here invoked is not as liberal as the 
rule laid down in common law system of pleading. 


i 
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Where there is any defect, imperfection or omission in 
any pleading whether in the substance or form, which 
would have been a fatal objection upon demurrer, yet 
if the issues joined be such as necessarily required on 
the trial proof of the facts so defectively, imperfectly 
stated or omitted, and without which it is not to be pre¬ 
sumed that either the judge would direct the jury to 
give, or the jury would have given, the verdict, such 
defect, imperfection or omission is cured by the verdict. 

Second. 

The third exception taken by the defendant was: 

TO SO MUCH OF THE CHARGE OF THE COURT 
AS STATED THAT THE PLAINTIFF DID NOT AS¬ 
SUME THE RISKS INCIDENT TO THE REMOVAL 
OF THIS BEAM BY THE DEFENDANT COMPANY, 
UPON THE GROUND THAT THE PRINCIPLE 
DOES NOT APPLY IN A CASE WHERE THE EVI¬ 
DENCE DOES NOT SHOW THAT THE RISK WAS 
IN ANY MANNER CHANGED OR INCREASED BY 
THE DOING OF THIS WORK BY THE DEFEND¬ 
ANT, OVER WHAT IT WOULD HAVE BEEN, HAD 
IT BEEN DONE BY THE IRON COMPANY. 

Counsel representing the appellant considers this third 
proposition under A, pages 5, G, 7, 8 and 9 of their brief, 
and although the proposition raised is a question of law and 
not a question of fact, they cite no authorities to support 
their contention. 

In the first place, there is nothing to show that the risk 
was not increased, and the only thing that we have in either 
record or brief is the opinion of counsel representing the 
appellant that there was no increase in the risk. The state¬ 
ment of the Court in its charge to the jury that if the struc¬ 
tural iron company had removed this iron, and that in the 
removal thereof the plaintiff had been injured, then he would 
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have assumed that risk, meant, of course, that he assumed 
the risk, so far as the defendant was concerned, and not as to 
the iron company, for if the iron company had negligently 
removed the iron, or had moved it without giving warning 
to the plaintiff of the fact that they were going to move it, 
they would have been liable, and the Court admitted this 
(Record, p. 31). 

We have made a thorough examination of the authorities, 
and we find none to support the contention of the appellant, 
and therefore we do not wonder that none is cited in their 
brief. 

The fact that the iron was being moved, or even the scaf¬ 
folding itself was being moved, was of itself an added 
danger, and it does not take any testimony to prove that 
fact. The removing of a scaffold of heavy beams, as this 
scaffolding was, made of pieces of three by ten, made the 
place where the plaintiff was working more dangerous than 
if there had been no scaffolding there, or had been no one 
moving the scaffolding. Added to that, we have the removal 
of the iron beam, which was an I-beam or ridgepole. The 
beam was upon a scaffolding sixteen to eighteen feet above 
the attic floor. This beam was fourteen or sixteen feet in 
length, a nine-inch I-beam, about three inches thick and 
nine inches high, or possibly four inches thick. (Weser, 
Record, p. 15.) 

The leading Federal case on this proposition is that of 
Gilmore vs. Northern Pennsylvania Railroad Co., 18 Fed., 
866. On page 870, the Court say: 

“In the Supreme Court of the United States the rule 
has not only been materially limited but sharply ques¬ 
tioned. Packctt Co. vs. McCue, 17 Wall., 508; R. R. 
Co. vs. Fort , 17 Wall., 553, and in several of the States 
it has been much relaxed. (Citing a number of au¬ 
thorities.) By reference to these and other like cases it 




will be seen that at least two points in qualification of 
this rule may be considered well established: (1) That 
when a servant is directed by a fellow servant having 
authority over him to do an act beyond the scope of 
his employment*, which exposes him to a danger not 
contemplated in the contract of service, and while so 
doing he is injured, without fault of his own; or (2) 
where a servant is authorized and required by his em¬ 
ployment to furnish or provide suitable material or 
appliances for the work in which his fellow servants 
are engaged, whether under his special direction or 
otherwise, and one of them is injured by reason of his 
neglect or omission in this respect, the common master 
or employer is responsible in either case.” 

It will be noticed that the first proposition is that when a 
servant is directed by a fellow servant having authority over 
him to do an act beyond the scope of his employment, which 
exposes him to a danger not contemplated in the contract 
of service, a right of action exists. In this case, the evidence 
shows that the removal of beam and iron was not within 
the contract of the employer. In fact, both representatives 
of the appellant who testified attempted to escape liability 
by stating that the superintendent intended to have the iron 
company move the iron, but they cannot so escape, because 
under the law, no matter who ordered the iron moved, if 
the person ordering had authority over the servants moving 
the iron and the beam, and those servants were negligent, 
the appellee has a right of action. The right of action of 
the appellee is much stronger than the right the authorities 
give to the persons doing the work, because the appellee had 
no notice that the added work was to be done, and therefore, 
under no circumstances could be charged with contributory 
negligence. 

This proposition of law is stated by Labatt, page 3994, 
Section 1388. He says: 





“An important exception to the doctrine of common 
employment is created by the rule that the giving of 
an order which requires a servant to perform duties 
not in the original contract constitutes actionable negli¬ 
gence where such servant is plainly unfitted for the 
new duties. The nature and extent of this exception 
may be thus stated: The principle that the master is not 
precluded from relying on the defense of common em¬ 
ployment by the mere fact that the plaintiff’s injury 
was received in consequence of his complying with an 
order given by a superior servant having the right to 
control him as to the manner of doing his work, is not 
applicable in cases where the order required the per¬ 
formance of duties outside the scope of the plaintiff's 
original contract. Under these circumstances the sole 
question to be determined, in so far as the master’s 
liability depends upon the representative character of 
the delinquent co-servant, is whether the order which 
occasioned the injury was one which he had authority 
to give. It is apparent, therefore, that the practical 
effect of the decisions, when considered with relation 
to this particular phase of the doctrine of common em¬ 
ployment, is to establish the principle that the act of 
ordering a servant into a new place of work is the act 
of the master, and that the employe who gives the order 
is for that reason a vice principal, whatever may be his 
official rank. 

“In most of the cases in which this aspect of the 
master’s liability has come under consideration, the 
injured servant has been a minor, and language has 
sometimes been used which indicates that the benefit of 
this qualification of the doctrine of common employ¬ 
ment can only be claimed by minors. But with all 
deference to the eminent judges who have taken this 
view, the present writer ventures to express an opinion 
that it is neither consistent with the reason of the quali¬ 
fication, nor sustained by the case commented on.” 
(The case referred to by the writer is that of Union 
Pacific Railroad Company vs. Fort, 17 Wall., 553.) 
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However, the authorities at the present time, without 
doubt sustain the contention that this rule applies to adults. 

Labatt, in Note 5 to the text just cited, referring to the 
Fort case, says: 

“One of the grounds upon which the Supreme Court 
of the United States upheld the servant’s right of action 
in Union Pacific Railroad Company vs. Fort, 17 Wall., 
553, was, as will be seen by reading the extract from 
the opinion, that he ‘had no reason to believe he would 
have to encounter the risk which caused his injury. 
Manifestly, this element of non-anticipation is of pre¬ 
cisely the same evidential import in the case of adults 
as in the case of servants, in so far as it operates prima 
facie to negative that knowledge which is supposed to 
exist with regard to the ordinary risks of work within 
the scope of the employment. Up to this stage of the 
inquiry, therefore, adults and minors stand on the same 
footing. The second question involved is that which is 
discussed in the latter part of the opinion, namely, 
whether this presumption of excusable ignorance was 
overcome by the specific evidence which was relied 
upon to prove actual or constructive notice of the risk. 
This question is wholly distinct from the other, and in 
considering it the minority of the servant undoubtedly 
becomes material, for exactly the same reasons as where 
the extraordinary risk is one within the scope of the 
servant’s employment.” 

This latter proposition, of course, has nothing to do with 
the case at bar, because here it is not the servant ordered to 
do the work that is injured, but another servant injured by 
the negligence of such servant. 

The doctrine is well illustrated in the case of Louisville, 
Evansville & St. Louis, etc., Railroad Co. vs. Hanning, 
Adm., 131 Ind., 528. The Court says: 

“If, however, the master requires of him (the serv¬ 
ant) a service outside of the duties ordinarily incident 
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to his employment and subjecting him to additional 
danger, he does not necessarily assume the additional 
hazard in undertaking to perform the unusual and extra 
service, even though the dangers attending it are ob¬ 
vious.” 

In Walker vs. Railroad Co., 104 Mich., 012, the Court, 
quoting from Bailey or Master’s Liability, says: 

“The same duty rests upon the master as to warning 
and instruction as to duties within the scope of the em¬ 
ployment, but, as to temporary work outside of the em¬ 
ployment the same presumption does not apply, to-wit, 
* * * ‘that he (the servant) is competent to perform 
the duties of the position which he seeks, and competent 
to apprehend and avoid all dangers that may be discov¬ 
ered by ordinary care.’ If, therefore, a common laborer 
who attempts to perform a hazardous service tempor¬ 
arily outside of his employment, upon request of the 
master, though not objecting, is injured while perform¬ 
ing said duty, his apparent consent alone will not defeat 
his right of recovery, though the danger is apparent to 
a person possessed of skill, but not to the common 
laborer.” 

See also Mann vs. Oriental Print Works, 11 R. I., 152; 
Erickson vs. Railroad Co., 83 Mich., 281. 

From these authorities it is respectfully submitted that the 
appellee did not assume the risk incident to the removal of 
the timbers and iron beam by the servants of the appellant, 
that not being within the scope of their work. 

Third. 

The fourth exception taken by the defendant was: 
“THAT THERE WAS NO EVIDENCE TENDING 
TO SHOW THAT THE MEN WHO LOWERED THE 
BEAM WERE INCOMPETENT TO PERFORM THE 
WORK.” 
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An examination of the record shows that the plaintiff 
offered to prove that the handling of iron on a building of 
the character of the building here in question required men 
of skill, and that counsel for the appellant conceded that to 
be the fact. On Record, p. 14, appears the following: 

“O. Now, if I want to put up a building, and it is 
made of structural iron, a layer of brick and a layer of 
wood work, who would put that building up? 

“Mr. Clephane: If the Court please, I do not see the 
relevancy of this. If it is intended to be expert evidence 
I submit that it is not anything that is susceptible of 
proof by expert evidence. There are things that every¬ 
body knows. 

“Mr. Baker: Will you admit that there are such per¬ 
sons as structural iron workers that are experts? Will 
you admit that ? 

“Mr. Clephane: I do not see any occasion to admit 
anything of that kind. You are taking this witness 
from the working staff. That is a matter of common 
knowledge. Everybody knows that a carpenter puts 
up wood work, and a brick mason puts up brick work. 
That has not anything to do with this case. 

“Mr. Baker: I have come down further and asked 
him about a building where the frame is of iron, and it 
has brick and also wood, the names of the workers that 
would erect that building. 

“Mr. Clephane: The question is what was done in 
this case. 

“Mr. Baker: I want to show, if the Court please, 
that there is a class of workers, experts known as iron 
workers, just as there is a class of workmen known as 
carpenters, and just as there is a class of workmen 
known as bricklayers, and I say I want to show that 
for that purpose, unless it is admitted, that there was 
a carpenter working and doing carpenter work on that 
building, who had nothing at all to do with the struc¬ 
tural iron, when all of a sudden a great piece of iron 
falls upon him and injures him, and it is handled by 
men who are not structural iron workers. 





“Mr. Clephane: If counsel desires to confine himself 
to what was done on this building, I concede he is per¬ 
fectly right; otherwise I do not think it is relevant. 

“The Court: The question really, Mr. Clephane, is 
whether the plaintiff has a right to show that structural 
iron work is a recognized, separate division of labor in 
the construction of a building. 

“Mr. Clephane: That I will concede. 

“Mr. Baker: Then I will not press it any further.” 

The record further shows that this scaffold was some 
fifteen to eighteen feet from the floor on which the car¬ 
penters and cement workers of the appellant were working; 
that there was on the scaffolding some large pieces of tim¬ 
ber, as well as the iron beam; that laborers were sent to 
move the iron beam, that is, men who were helping the ce¬ 
ment workers and carpenters. It would appear from the 
record that one of them was employed that morning and 
left immediately after the falling of the iron beam. The 
other helper who was upon the scaffolding was Charles 
Lee, and he testified (Record, p. 19) that a foreman, called 
Green, which might have been a nickname, ordered witness 
to go up and help lower down some beams. There was a 
piece of iron there, and witness and Reed attempted to 
lower it. When asked what happened to it, he replied: 

“It came near slipping through the rope, and we 
grabbed it to get it back, and it was so heavy we could 
not, and the fellow who was on the floor told us to 
move it south two feet and let it drop on some lumber, 
but we tried to move it and it was so heavy that it got 
away from us and fell.” 

The piece of iron was about fourteen feet long, and 
witness could lift up one end of it himself. 

“O. Why did you not hold it then? A. It was too 
heavy; I couldn't. We could not hold it with that rope. 
It was torn off. 
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“0. What caused it to slip? A. The rope was not 
lied properly." 

The rope was tied by Reed, who was a laborer there, as 
was witness. 

Under C counsel for appellant treats this question and says 
the question of whether or not the men sent to move the 
iron beam were incompetent or unaccustomed to that work 
should not have been submitted to the jury. This testi¬ 
mony shows that they did not understand what they were 
doing; that the rope was tied improperly; that this was a 
piece of structural iron, and that Reed did not know how 
to tie it; that the iron was too heavy, and that the men could 
not properly handle it. As counsel for the appellant admit 
that it requires iron workers to handle iron, and as these 
men were not iron workers, there certainly was evidence 
to go to the jury to show that the men who lowered the 
beam were incompetent to perform that work. The fact 
that they were ordered to do something out of their ordi¬ 
nary employment would priina facie raise a question of fact 
for the jury to decide as to their competence to do that 
work, but we have affirmatively shown by their actions in 
the attempted removal of the iron that they were incompe¬ 
tent, and of course if they were incompetent, then there was 
liability, which will be considered when we consider our 
last proposition, which is the proposition raised by the first 
exception, which we will now consider. 

Fourth. 

The first exception taken by the defendant was: 

‘‘THE REFUSAL OF THE COURT TO DIRECT A 
VERDICT FOR THE DEFENDANT/’ 
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The plaintiff in this case had a right to recover if the work 
ordered to be done was without the scope of the employment 
of the appellant; if the work ordered to be done was done 
by incompetent servants; if the work was done without 
proper notice to the plaintiff and warning to him of the 
dangers, or if the appellant did not furnish plaintiff a safe 
and proper place to work. 

According to the record, appellee had no notice that the 
agents of the appellant were engaged in moving these beams 
and this piece of iron. The record shows that no workmen 
of the iron company were upon the building or had been 
there for two days, and there was no reason why the ap¬ 
pellee should watch out for the moving of iron or scaffolding 
or beams by the iron company. Therefore the appellee had 
a right to assume that nobody was working on the scaffold¬ 
ing, and if anybody was taking the scaffolding down, or 
removing the iron beam, it was the duty of the appellant, 
not the servants of the appellant, but of the appellant itself, 
to give proper warning of that fact in order to protect 
appellee. On all these grounds, or any one of them, the 
appellee was entitled to have the case go to the jury, and 
as the motion is general to instruct the jury, if any one of 
these grounds is sufficient to permit the case to go to the 
jury, then the contention of the appellant must be overruled. 

Most of the cases cited by the appellant support the con¬ 
tention of the appellee. Thus the case of: Fortin vs. Man- 
ville Co., 128 Fed. Rep., G42, cited on page 20 of appellant’s 
brief. In this case the servant was struck by a bale of cotton 
thrown from the third floor of a warehouse to the platform, 
in the ordinary business of his employment. The Court, in 
the fourth syllabus, says: 

“Where, in an action for injuries to a servant by be¬ 
ing struck by a cotton bale thrown from the third story 
of the warehouse to the platform on which he was work- 
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ing, it did not appear that the practice of so throwing 
the bales was an unknown risk, or that it was other than 
one of the ordinary risks of the business known to 
plaintiff, a mere allegation that it was defendant’s duty 
to warn plaintiff, which had not been done, without 
an allegation of facts from which it appeared that a 
duty to give warning existed, was insufficient.” 

The Court, in its opinion, say: 

“The clause, while the plaintiff was in the exercise 
of due care and diligence, and utterly without knowl¬ 
edge or warning of any danger, and without reason to 
anticipate same, is not the equivalent of an allegation 
that he was not familiar with the way in which the 
work was done, and that he did not have full knowl¬ 
edge of this risk of the business. The necessity of a 
warning is to give the servant knowledge of the risk. 
When he has such knowledge, failure to give warning 
becomes immaterial. In order to show a duty to give 
warning, it must appear that the risk was one not ob¬ 
vious or not known to the plaintiff.” 

But in the case at bar the risk was one that was not ob¬ 
vious and was not known to the plaintiff, and still no warn¬ 
ing was given him. While several of the witnesses said 
that somebody called out to the appellee, still others said 
that, by reason of the noise, apparently the call was not 
heard, and the witness who called says that he called too 
late, because the iron beam was then falling upon the ap¬ 
pellee. 

The case of Lach vs. Burnham et ah, 134 Fed., (>88, cited 
on pages 28 and 29 of appellant’s brief, is not in point. In 
that case the plaintiff charged the defendant with putting 
the plaintiff to work in an unsafe and dangerous place, and 
with employing such a careless and incompetent foreman, 
under whom plaintiff worked; that on a certain day plain- 
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tiff, while attending properly and carefully to the perform¬ 
ance of his duty, was struck and knocked down. The Court 
said: 

“In my opinion, however, the testimony would not 
establish these averments of fault. The real peril to 
which the plaintiff was exposed arose from the manner 
in which the foreman ordered the work to be done.” 

In this, the case just cited, if plaintiff had shown the em¬ 
ployment of a careless and negligent foreman, he would 
have been entitled to recover, and one of the averments in 
the several counts of the declaration at bar is that employes 
were incompetent. 

Nor does the case of Railroad Company vs. Conroy, 175 
U. S., 325, in any way change or alter the previous rulings 
of the Supreme Court. It merely lays down the general 
rule of the ordinary risk of the negligent acts of a fellow 
servant in the course of employment. 

Here, in the case at bar it is the negligence of the master 
which makes the liability. True, the unskilled servants, 
that is, the servants who lowered the beam in an improper 
way, were negligent, but one of the charges in this case is 
because the master employed unskilled servants. Again, the 
servants, acting negligently, did an act outside of the scope 
of their employment and performed work which the plain¬ 
tiff and the servants were not engaged to do. Here, under 
the authorities, as already cited, the master is liable. Again, 
if a servant sustains an injury resulting from the incom¬ 
petency of a fellow servant, whom the master or one rep¬ 
resenting him has been negligent in selecting or retaining in 
service, such injured servant may recover for such injury, 
unless he knew or should have known of such incom¬ 
petency. A master who has the duty to select servants 
entering his employment has to exercise proper diligence in 
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the employment of reasonably safe and competent men to 
perform and carry out their respective duties. If the master 
be negligent in this matter, it is a neglect in his duty which 
he personally owes to his employes, and if the employes 
suffer damage on account thereof, the master is liable. If 
instead of personally performing this obligation, the master 
employs or engages another to do it for him, he, the master, 
is liable for the negligence of such other person, which is 
not in such case the negligence of a fellow servant, no mat¬ 
ter what the position as to other matters be, it is the negli¬ 
gence of the master to do that which it is the duy of the 
master to perform as such. Northern Pacific R. R. Co. vs. 
Mayer, 123 U. S., 710; R. R. Co. vs. Mackey, 127 U. S.. 
205; R. R. Co. vs. Herrick, 127 U. S., 210; R. R. Co. vs. 
Herbert, 11G U. S., 042; Hough vs. R. R. Co., 100 U. S., 
213; R. R. Co. vs. McDaniels, 107 U. S., 454; Randle vs. 
R. R. Co., 109 U. S., 478, and R. R. Co. vs. Peterson, 162 
U. S., 364. This doctrine is confirmed in Labatt on Master 
and Servant. In Vol. 3, page 3142, section 1178, he says: 

“A principle which has been formulated and applied 
so frequently as to have become axiomatic is that a 
• servant is prima facie not chargeable with an assump¬ 
tion of extraordinary risks—risks, that is to say, which 
may be obviated by the exercise of reasonable care on 
the master’s part. The use of this somewhat singular 
phraseology for the purpose of affirming the master’s 
responsibility for injuries caused by his negligence is 
accounted for by the historical accident, noticed in sec¬ 
tion 893, ante , by which it happened that the founda¬ 
tion of the law of employers’ liability was originally 
laid by asserting the servant’s assumption of all the risks 
which were manifestly incident to his employment, and 
the various circumstances under which the servant’s 
right to recover has been conceded have, in the first 
instance at least, been viewed merely as grounds for 
predicating an exception to the rule thus formulated. 
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“Any instruction is correct which embodies the prin¬ 
ciple that an employe does not assume all the risks inci¬ 
dent to his employment, but only such as are ordinarily 
incident to the employment. On the other hand, any 
instruction which is inconsistent with or ignores the 
principle is erroneous. 

“This qualification of the general rule as to the as¬ 
sumption of ordinary risks, and not that rule itself, is 
deemed to be controlling in cases of the types adverted 
to in sections 1175-1177, ante, where the peculiar haz¬ 
ards of the employment are unnecessarily augmented 
by a specific want of care on the master’s part. 

“There is some authority for the doctrine that a con¬ 
tract by which the master is declared in unqualified 
terms to be free from responsibility for accidents oc¬ 
curring from any cause whatever should be construed 
in such a sense as to leave him still liable for injuries 
caused by his negligence. Still less can an intention to 
undertake extraordinary risks be attributed to a serv¬ 
ant, where the words relied upon as being indicative of 
such an intention are reasonably susceptible of a differ¬ 
ent construction.” 

In Vol 4, page 3980, section 1382, he says: 

“A superadded element justifying the inference of 
culpability in respect to the order which transferred the 
servant to new duties is deemed to exist in the following 
situations: 

“‘(1) Where the servant was, to the knowl¬ 
edge of the master or of the servant who gave the 
order, unfitted, on account of his tender years, 
physical or mental weakness, lack of technical skill, 
or inexperience for the work to be done. The 
master’s liability in this instance is sometimes put 
upon the specific ground of a breach of that duty 
of instruction or warning, which, as already shown 
in a former chapter (L), is always predicable under 
such circumstances. 


« 






35 

“‘(2) Where the master, or his representative 
knew that certain specific hazards would be en¬ 
countered by the servant in the new environment 
to which he was transferred, and the servant was 
not chargeable with knowledge of those hazards. 
Not infrequently in this instance, also, a material 
element of the negligence charged is the failure to 
caution the servant. 

“ ‘(3) Where new functions were superimposed 
upon those which the servant had been previously 
discharging, and the multiplicity of duties thus en¬ 
tailed produced a certain mental confusion and dis¬ 
turbance of judgment, which impaired his capacity 
for self-protection. 

“‘(4) Where the superior employe who gave 
the order directly augmented, by a wrongful act 
amounting to an abuse of his power, the perils of 
the new duties.’ ” 

The doctrine expounded by Labatt in Vol. 4, page 3994. 
Section 1388, above quoted, is laid down in the case of 
Chicago and Northwestern Railroad Company vs. Bayfield, 
37 Mich., 205, where Justice Cooley says: 

“We also think that where the superior servant, by 
means of the authority which he exercises by delega¬ 
tion of the master, wrongfully exposes the inferior serv¬ 
ant to risk and injury, the master must respond. It 
is only where the risks properly pertain to the business 
and are incident to it, that the master is excused from 
responsibility and the risk of that nature, not being one 
of this kind, the general rule applies, and he must an¬ 
swer for the misconduct of his agent.” 

In Hayes vs. Colchester Mills Co., 69 Vt., 1, the Court 
says: 

“If this service was beyond the plaintiff’s capacity, 
and so outside of the scope of his employment he did 
not assume the risk attendant upon it.” 
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The fact that the injury in this case might have occurred 
by the negligent act of a fellow servant does not prevent 
a recovery, for it is a well-settled rule, that, if the negligence 
of a master combines with the negligence of the fellow ser¬ 
vant, and thus contributes to the injury of another servant, 
the master is liable. Grand Trunk R. R. Co. v. Cummings, 
10G U. S., 700. Union Pacific R. R. Co. v. Apple, 5G 
Fed. Rep., 988. 

The case oj Northwestern Fuel Co. v. Danielson, 57 Fed. 
Rep., 915, covers virtually all the propositions of law raised 
in this case. The Court held: 

“Firstly, that in removing certain timbers which 
stood over the plaintiff's head, the men removing them 
were delegated to perform the personal duty of the de¬ 
fendant—the duty to use ordinary care to keep the place 
in which the servant was at work reasonably safe. 
In the performance of the duty they were the repre¬ 
sentatives of their company. They were performing 
the duty which the master could not so delegate as to 
relieve it of liability, and their neglect in that respect 
was the negligence of the defendant.” 

Applying this principle to the case at bar, when the ser¬ 
vants of the defendant were removing the iron over the 
head of the plaintiff where he was working, it was their 
duty as representing the master to see that the place below 
was a safe place in which to work. 

“Secondly, the danger from the negligence of these 
foremen in this work was a new and extraordinary 
risk known to and created by the defendant after it 
employed the plaintiff. The plaintiff was ignorant 
of it. It was the defendant’s duty to notify him of it, 
and it cannot charge him with the assumption of a 
risk which its own breach of duty kept him from having 
the opportunity to assume or escape from. A servant 
assumes the ordinary risk of his employment.” 
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The risk of tearing down timber above him was not one 
of the ordinary risks of shoveling coal. 

Nor was the risk to the plaintiff by reason of the defend¬ 
ant’s servants removing the iron over his head, an ordinary 
risk. 


“Thirdly, the negligence of the superintendent was 
the negligence of the defendant. We think all rea¬ 
sonable men must agree that the superintendent was 
guilty of negligence in ordering this trestle work 
torn down without notifying the plaintiff, his fore¬ 
man, or any of the men working under it, that this was 
to be done. If the foremen or the fellow servants of 
the plaintiff and their negligence contributed to the 
injury, that did not relieve the defendant of its lia¬ 
bility for the primary neglect of the superintendent.” 

Neither this case nor any of the Federal cases cited here 
have been overruled as shown by a reference to Shepard’s 
Federal Digest. See also Smith v. Car Works Company, 
27 Northwestern Reporter, G62. 

The main contention relied upon by appellant for the in¬ 
struction to return a verdict for the defendant, is on the 
question of assumed risk, and they overlook the fact that 
the only risks assumed by an employe are the ordinary 
risks. This Court, in the case of Anderson v. Smith, 35 
App. D. C., 93, considered the question not only of ordinary 
risk, but also the question of the duty to warn, and in that 
case the Court held that the risk assumed was the ordinary 
risk, that the danger was apparent, and that the employe 
not only assumed the risk, but also that there was no duty 
to warn, all of which is correct law, but none of which has 
any application to the case at bar, because here the risk 
assumed was the moving of timbers, and the removal of 
the iron beam was not an ordinary risk, and appellee, hav¬ 
ing no knowledge that the work was being done, was entitled 
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to notice and to be warned of a danger which he did not 
know existed. 

The question of notice was before this Court in the case 
of Hines vs. Georgetown Gas Co., 3 App. D. C., 369. In 
that case there was a demurrer to the declaration, which 
demurrer was sustained by the trial court and reversed by 
this Court. The Court, in deciding the declaration good, 
said: 

“The business of the defendant, and the relation of 
the plaintiff to the defendant as employee, are sufficient¬ 
ly stated. It is then stated that the defendant had full 
knowledge of the noxious and dangerous quality of 
the gas, and, that it had, by its direction, placed the 
plaintiff to work in a place of danger, in the course of 
his employment, and had omitted and neglected to 
shut off the gas, known to be noxious and deadly to 
those inhaling it, and thus failed to relieve the posi¬ 
tion of the plaintiff of danger, which it was in duty 
bound to do; and that, by reason of such neglect, injury 
accrued. It is true, there is no express allegation that 
the plaintiff was himself ignorant of the noxious and 
dangerous quality of illuminating gas, and of the dan¬ 
ger of his employment in the trench while removing 
and replacing the pipes. But it is alleged that the 
plaintiff was ignorant of the defendant’s carelessness, 
and was otherwise in the exercise of due care and dili¬ 
gence on his part.” 

Nor could the employer escape liability by saying that 
the servants were negligent in not giving the notice. It 
was the duty of the appellant itself to give the notice. It 
is the duty of the master to furnish a safe place to work 
and to give notice, not the duty of a co-servant. Speaking 
of this question in McCauley v. Railway Co., 10 App. D. C., 
564, this Court says: 

to 

“One of these grounds is clearly insufficient. If 
the defendant had, in fact, neglected its duty in the 
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matter of furnishing safe appliances, it could not es¬ 
cape liability therefor because the negligence was that 
of the plaintiff’s fellow servant, the engineer, whose 
duty it was to inspect the engine and take it to the 
roundhouse for repair when needed. The employer 
cannot escape liability by delegating to a fellow ser¬ 
vant of the person injured the duty of furnishing safe 
machinery and appliances and keeping them in proper 
repair. The negligence, in such case, of the person 
charged with the performance of this duty is in law 
the negligence of the employer, and not that of the 
fellow servant. B. P. R. Co. v. Elliott, 0 App. D. C., 
341; N. P. R. Co. v. Peterson, 162 U. S., 346, 353.” 

In Carter v. McDermott, 29 App. D. C., 145, speaking 
of the risks assumed and the risks not included in the em¬ 
ployment, this Court said (page 153) : 


“Of course, the master is absolved from responsi¬ 
bility to a servant for injuries resulting from the ordi¬ 
nary risks of his employment, including the negligence 
of a fellow servant, but the master must exercise rea¬ 
sonable care in the selection of his servants, and must 
provide reasonably safe machinery, appliances, and 
equipment, and keep the same in proper repair; and 
if he fails in either respect, and the servant is injured 
because of such failure, the master will be liable. In 
other words, the servant assumes the natural and rea¬ 
sonable risks incident to the particular service in which 
he is engaged, but he does not assume the risks of the 
master’s negligence. ‘It is the duty of the employer,’ 
said Mr. Justice Field in Northern P. R. Co. vs. Her¬ 
bert, 116 U. S., 647, 20 L. ed. 758, 6 Sup. Ct. Rep., 
590, ‘to select and retain servants who are fitted and 
competent for the service, and to furnish sufficient and 
safe materials, machinery, or other means by which it 
is to be performed, and to keep them in repair and 
order. This duty he cannot delegate to a servant so 
as to exempt himself from liability for injuries caused 
to another servant by its omission. Indeed, no duty 
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required of him for the safety and protection of his 
servants can be transferred so as to exonerate him 
from such liability.’ 

“Mr. Justice Brewer, in Baltimore & O. R. Co. vs. 
Baugh, 140 U. S., 280, 37 L. ed., 780, 10 Sup. Ct. 
Rep., 014, thus stated the rule: ‘Of course, some places 
of work and some kinds of machinery are more danger¬ 
ous than others, but that is something which inheres 
in the thing itself, which is a matter of necessity, and 
cannot be obviated. But within such limits, the master 
who provides the place, the tools, and the machinery 
owes a positive duty to his employee in respect thereto. 
That positive duty does not go to the extent of a guar¬ 
anty of safety, but it does require that reasonable pre¬ 
cautions be taken to secure safety; and it matters not 
to the employee by whom that safety is secured, or the 
reasonable precautions therefor taken. He has a right 
to look to the master for the discharge of that duty, 
and if the master, instead of discharging it himself, 
sees fit to have it attended to by others, that does not 
change the measure of obligation to the employee, or 
the latter’s right to insist that reasonable precaution 
shall be taken to secure safety in these respects. There¬ 
fore it will be seen that the question turns rather on 
the character of the act than on the relations of the em¬ 
ployees to each other. If the act is one done in the 
discharge of some positive duty of the master to the 
servant, then negligence in the act is the negligence of 
the master; but if it be not one in the discharge of such 
positive duty, then there should be some personal wrong 
on the part of the employer before he is held liable 
therefor.’ See, also, Union P. R. Co. vs. O’Brien, 
1(31 U. S., 457, 40 L. ed., 770, 16 Sup. Ct. Rep., 618; 
Northern P. R. Co. vs. Peterson, 162 U. S., 353, 40 
L. ed., 097, 16 Sup. Ct. Rep., 843. 

Counsel representing the appellant base their motion to 
instruct upon three propositions: first, that there was no 
act of negligence on the part of the Fire Proofing Com¬ 
pany; second, that the mere falling of the beam is not a 
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circumstance from which the jury might infer negligence; 
and, third, that if there was any act of negligence on the 
part of the men lowering the beam, it was the negligence of 
a fellow servant, and they have cited numerous authorities 
under this head. 

We are somewhat at a loss from reading the brief to 
determine exactly what they mean by no act of negligence 
on the part of the Fire Proofing Company. They ignore 
all question of notice, the fact that the work was outside 
of the ordinary employment of the appellant, the fact that 
the order was given to ordinary laborers to remove this 
scaffolding, and cite authorities upon the ordinary princi¬ 
ple of liability. 

The second proposition, that the mere falling of the beam 
is not a circumstance from which the jury might infer 
negligence is not supported by any authority, nor is it sup¬ 
ported by the testimony in the case, because it is affirma¬ 
tively shown, uncontradicted, that the beam fell because it 
was improperly tied. 

The third proposition, that if there was any act of negli¬ 
gence on the part of the men lowering the beam, it was the 
negligence of a fellow employe, raises no issue involved 
in this case, because appellee in its declaration nowhere relies 
solely upon the act of negligence on the part of the men 
lowering the beam, but if it was the duty of the master to 
furnish a proper place for the appellee to work, then it 
was the duty of the master to see that competent persons 
properly lowered the beam, and that notice was given to 
appellee of the fact that the beam was being lowered. This 
is the ground of action, and not the proposition raised by 
the appellant. 

In conclusion, we desire to call attention to the fact that 
on pages 14 and 15 of the appellant’s brief is raised for the 
first time an objection to that part of the charge in which 
the Court said: 
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“Now, assuming that you find that, and from this 
point 1 must assume that you do find it, or else I should 
have nothing more to say to you.” 

No objection was taken to this part of the charge, nor 
could there be any objection, because the Court, in charg¬ 
ing the jury after that statement, had to assume that the 
order was given by the superintendent, or by a superintend¬ 
ent, or some one acting in the place of the superintendent, 
and, as before stated, if there was any objection to this 
charge, the objection should have come from the appellee 
and not from the appellant. 

For the reasons here stated, it is respectfully submitted 
that the judgment should be affirmed. 

Daniel W. Baker, 

Wm. E. Leahy, 

Attorneys for Appellee. 
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